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September 20, 2011

Fair Political Practices Commission
428 J Street, Suite 620
Sacramento, CA 95814

Re: Request for Opinion on Behalf of the City Council of the City of
Selma Relative to Participation and/or Votes Taken by Mayor
Kenneth Grey and Council Member Michael Derr

Dear Sir or Madam:

on behalf of the City of Selma pursuant to an action taken by the City
Council of the City of Selma at its meeting on August 15, 2011. The name, title and

Kenneth Grey, Mayor
City of Selma

1710 Tucker Street
Selma, CA 93662
ph: (559) 891-2200
fax: (559) 896-7903

Michael Derr, City Council Member of the
City Council of the City of Selma

1710 Tucker Street

Selma, CA 93662

ph: (559) 891-2200

fax: (559) 896-7903




Fair Political Practices Commission
September 20, 2011
Page 2

Code §54956.9 for the purpose of allowing the Council to consider whether to begin the
process of initiating eminent domain proceedings aimed at acquiring the assets,

meeting, approved by the City Council and which reflects the items on the agenda for that
meeting, are attached as Exhibit A.

Following that meeting, statements were made to the local press, the Selma
Enterprise, by Council Member Dennis Lujan to the effect that with respect to the vote on
the approval of the budget as reflected in the July 18, 2011, minutes, Council Member Derr
had a disqualifying financial conflict of interest under the provisions of the Political Reform
Act, Government Code §83000, et seq. The following week, Council Member Lujan made
statements to the local press indicating that Mayor Grey had a financial conflict of interest
with respect to votes taken or participation in matters considered by the City Council
relating to Cal Water. Copies of the articles from the Selma Enterprise from August 3 and
August 10, 2011, which relate to the conflict of interest claimed to exist with respect to
Derr and Grey, respectively, are attached as Exhibit B. Staff was requested to and did
include on the Council’s regular meeting agenda for August 15, 2011, the “Consideration
and Determination of whether” both Council Members had a disqualifying interest in votes
or participation in matters relating to the 2011-2012 budget with respect to Member Derr
and Cal Water with respect to Mayor Grey. A copy of the agenda for the Selma City
Council meeting of August 15, 2011, is attached as Exhibit C. Included with the agenda
packet received by Council and made available publically prior to the meeting, were two
“City Manager/Staff Reports for two items of regular business as follows:

“Iltem 3. Consideration and determination of whether Councilperson had a
disqualifying interest in votes on or participation in matters relating to the
fiscal year (FY) 2011-2012 budget; and

Item 4. Consideration and determination of whether Councilperson had a
disqualifying interest in votes on or participation in matters relating to
California Water Service Company (Cal Water)."
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Council Member Derr and involving the Council’s decision on whether to approve the fiscal
+year 2011-2012 budget was as follows:

“That the Council find and determine that the employment of Councilman
Derr’s wife by the Chamber of Commerce did not give rise to any material,
foreseeable, financial impact on this source of income for Council man Derr,
that the Counciiman was not required to recuse himself and properly
participated and voted for approval of the 2011-2012 budget.”

The recommendation on Item 4, relating to Mayor Grey as set forth in the staff
report is as follows:

“That the Council find and determine that Mayor Grey may have a financial
interest in a decision to acquire, or not acquire, Cal Water but had no

.

financial interest in a decision to seek and adjustment of water rates that was
prior to July 18, 2011, and properly recused himself from considering

At the time of the City Council’'s meeting, staff further provided an oral report, and
in connection therewith, with respect to Item No. 4, the matter relating to Mayor Grey and
California Water Service Company, distributed copies of the Form 700 for Mayor Grey for
2008 and 2010 in addition to a copy of a April 20, 2011, letter from Mayor Grey to Council

recording, has been transcribed by a certified court reporter and a transcript of the City
Council's discussion and staff's report on that item is attached to this letter as Exhibit F.
The August 15, 2011, meeting are attached as Exhibit G.

The transcript, at many locations, does not identify the speaker by name. It refers
to “unidentified male 1" at pages 2-14. That identified male is the undersigned. The

3

appearing at page 17, lines 10 through 19 is the undersigned and the “unidentified male”
appearing at page 17, lines 21 through page 18, line 4 s also the undersigned. The
“unidentified male” appearing on page 18 is the City Manager, whereas the “unidentified
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male 1" is the undersigned. The “unidentified male” referred to on page 19 is Councilman
Avalos. On page 20, the first “unidentified male 1" at lines 11-16 is the City Manager and

the undersigned. The “unidentified male 2" on page 33, line 23 is a reference to Jim
Avalos. At page 34, line 25 the “unidentified male” is Council Member Michael Derr. At
pages 36-37, with the exception of the unidentified male at lines 5-6 and 12-13 all such
references to the undersigned. All other references at this location are to Michael Derr.
The unidentified male speaking at page 37 is the undersigned and the “unidentified male 1"
identified on page 38 is the undersigned, while the “unidentified male” at page 38, lines 13
through 15 is the City Manager. The “unidentified male 2" at page 39, line 24 is Jim
Avalos. The “unidentified male 2" at Page 40, lines 4-16 is Jim Avalos and the “unidentified
male” at line 23 of that page is also Jim Avalos. The ‘unidentified male” at lines 1 7-18 at
page 40 is Michael Derr and the “unidentified male 1" on that page is the undersigned.

The record consisting of the transcription and the tape recording, in addition to the
staff reports for the above items on the August 15™ agenda disclose all facts relevant to the

whether Council Member Derr had a disqualifying interest in votes on or participation in
matters relating to the fiscal year 2011-2012 budget referred to the Fair Political Practices
Commission for a formal opinion.

With respect to Item 4, on motion by Council Member Lujan, seconded by
Councilman Avalos, the City Council voted 3-1 to direct the City Attorney to request a
formal opinoin from the Fair Political Practices Commission with respect to the question
presented to Council, whether Councilman/Mayor Grey had an disqualifying financial
interests in votes on or participation in matters relating to California Water Service

Company.
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CITY OF SELMA
WORKSHOP/PRE-COUNCIL MEETING
JULY 18, 2011

The workshop/pre-Council meeting was called to order at 5:30 p.m. in the Council
chambers. Council members answering roll call were: Avalos, Derr, Lujan, Mayor Pro

Tem Rodriguez and Mayor Grey.

Also present were City Manager Heusser, City Attorney Costanzo, Interim Police Chief
Dyck, Acting Fire Chief Kain, Financial Consultant Yribarren, the press, and interested

citizens.

The agenda for this meeting was duly posted in a location visible at all times by the general
public seventy-two hours prior to this meeting.

EXECUTIVE SESSION: Mayor Grey recessed the meeting into Executive Session at 5:31
p-m. to discuss three pending litigation cases (Carsey Trucking v City of Selma, Calaveras

Materials v City of Selma, 1145 Valley View v City of Selma (2 cases)), three potential
litigation cases, conference with labor negotiator re. the Selma Police Officers Association,
Selma Firefighter's Association (IAFF Local 3716), all other Employee Associations, and
public employment of the Fire Chief, Public Works Director and City Clerk.

The meeting reconvened at 6:57 p-m. with the City Attorney making the following

announcements. Labor Negotiations: That the Council had approved the 10% furlough
and 5% retirement contribution by all non-safety bargaining groups; that the Council had
approved the no furloughs and 8% retirement contribution from the Public Safety Mid-
Management bargaining group; and that there had been no agreement reached with the

remaining Police and all of the Fire bargaining group. Public Employment: That there had
been 1) no action on the Fire Chief position 2) elimination of the Public Works Director

position, and 3) no action on the City Clerk position.

ADJOURNMENT: There being no further business, the meeting was adjourned at 6:58
p.m. .

Respectfully submitted,

Tllaw) Q. Carten)

Melanie A. Carter, CMC M/Lj‘)

City Clerk : Kenneth Grey
Mayor of the City of Selma




CITY OF SELMA
REGULAR CITY COUNCIL MEETING
JULY 18, 2011

The regular meeting of the Selma City Council was called to order at 7:05 p.m. in the
Council chambers. Council members answering roll call were: Avalos, Derr, Lujan, Mayor
Pro Tem Rodriguez and Mayor Grey.

Also present were City Manager Heusser, City Attorney Costanzo, Interim Police Chief
Dyck, Acting Fire Chief Kain, Financial Consultant Yribarren, the press, and interested

citizens.

The agenda for this meeting was duly posted in a location visible at all times by the general
public seventy-two hours prior to this meeting.

SPECIAL PRESENTATION: Council member Derr read and presented the Selma High
School Football Team with a certificate recognizing them for winning the “Best of the
West” Football Passing Tournament in Beverly Hills. They were congratulated on a job

well done.

COMMUNICA S: Mr. Jim Wilson , a Selma resident, stepped forward to ask
for copies of the independent audit reports on the Measure S funds.

CONSENT CALENDAR: Motion to approve the Consent Calendar was made by Council
member Lujan and seconded by Mayor Pro Tem Rodriguez. Motion carried with the

following vote:
AYES: Lujan, Rodriguez, Avalos, Derr, Grey
NOES: None
ABSTAIN: None
ABSENT: None

a. Minutes of the June 20, 2011 workshop/pre-Council meeting approved as
written.

b. Minutes of the June 20, 2011 regular meeting approved as written.
C. Minutes of the June 29, 2011 special meeting approved as written.

d. RESOLUTION NO. 2011-29R, A RESOLUTION OF THE CITY
COUNCIL OF THE CITY OF SELMA APPROVING AGREEMENT
FOR ARCHITECTURAL SERVICES WITH DSJ ARCHITECTS AT 1935
HIGH STREET FOR NEW PERFORMING ARTS CENTER. Resolution
approved by standard motion.
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e. RESOLUTION NO. 201 1-30R, A RESOLUTION OF THE CITY
COUNCIL OF THE CITY OF SELMA ADOPTING ANNUAL
APPROPRIATIONS (GANN) LIMIT. Resolution approved by standard
motion.

f Letter to the Fresno County Board of Supervisors opposing the cultivation of
marijuana along SR 99 and the Golden State Corridor approved by standard

motion.

g. Check register dated July 13, 2011 approved by standard motion.

CONSIDERATION AND NECESSARY IC N FOR CE
VARIANCE AT 2504 N L — LINDA SANCHEZ, APPLICANT: After staff s

presentation, motion to approve the fence variance for 2504 Northhill, Linda Sanchez-
applicant, was made by Council member Lujan and seconded by Council member Derr.
Motion carried with the following vote:

AYES: Lujan, Derr, Avalos, Rodriguez, Grey
NOES: None
ABSTAIN: None
ABSENT:  None

CONSIDERATION AND NECESSARY ACTION ON RESOLUTION
IMPLEMENTING BENEFIT AND OTHER CHANGES IN TERMS AND
CONDITIONS OF EMPLOYMENT FOR SELMA POLICE OFFICER’S
ASSOCIATION AND SELMA FIREFIGHTER’S ASSQCIATION: City Manager

Heusser reported that in order to balance the 2011/2012 budget recommendations had been
made to the various bargaining groups. Offers presented were, to the Miscellaneous
bargaining groups (Public Works, Secretarial/ Clerical, Technical, and Mid-Management),
10% furloughs and a 5% contribution to PERS and to the Public Safety groups (Police and
Fire), no furloughs and an 8% contribution to PERS. However, after meeting with the
groups, only the miscellaneous groups and the Public Safety Mid-Management group had

agreed to the proposal.

He reported that after presenting the City’s “Last, Best and Final” offer to Police and Fire
and having the offer rejected he is declaring an impasse and asking Council to adopt the
Police and Fire proposal (no furloughs and an 8% contribution to PERS).

He then asked City Attomney Costanzo to clanfy the process for Council.
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After discussion, Mayor Pro Tem Rodriguez stated that he feels it is time to get rid of the
furloughs and that this is the first step.

Ms. Yolanda Torres, a Selma resident, stepped forward to ask Council to slow down and
take a step back. She also volunteered to help locate areas in the budget that could be cut.

City Manager Heusser stated that the longer adoption of the budget is delayed the more
expenses there are and that it would delay the City getting the annual operational TRAN.

Mr. Mario Alvarado stepped forward and asked Council to not lay-off any Public Safety
personnel.

City Manager Heusser clarified the proposal stating that the City is not proposing the layoff
of any Public Safety personnel, only asking them to contribute 8% to their retirement,
which in one way or another, they will get back later.

Ms. Naomi Solis stepped forward to ask how long the “no furlough’s” will last?
City Manager Heusser stated that the proposal is for the 2011-2012 fiscal year.

Firefighter Jeremy Owens stated that he feels the Fire bargaining group had not been given
enough time for negotiations prior to the impasse being declared.

Police Officer Mark Clifton stated that he feels the City is once again balancing the budget
on the backs of its employees.

City Manager Heusser stated that negotiations began in March. He also stated that
adoption of the City’s budget could not take place without adoption of these concessions.

After discussion, motion to approve RESOLUTION NO. 2011-31R, A RESOLUTION OF
THE CITY COUNCIL OF THE CITY OF SELMA IMPLEMENTING BENEFIT AND
‘OTHER CHANGES IN TERMS AND CONDITIONS OF EMPLOYMENT FOR THE
SELMA POLICE OFFICER’S ASSOCIATION AND THE SELMA FIREFIGHTER'’S

ASSOCIATION was made by Mayor Pro Tem Rodriguez and Council member Derr.
Motion carried with the following vote:

AYES: Rodriguez, Derr, Grey
NOES: Avalos, Lujan
ABSTAIN: None

ABSENT:  None



City of Selma

Regular City Council Meeting

July 18, 2011

Page 4

CONSIDERATION AND NECESSARY ACTION ON RESOLUTION AMENDING

A PORTION OF THE ADQOPTED SELMA BICYCLE TRAN! SPORTATION PLAN
ROUTE FROM A CLASS I BIKE PATH WITHIN THE UNION PACIFIC
RAILROAD RIGHT-OF-WAY TO A CLA I BIKE PATH ON WEST FRO
STREET RIGHT-OF-WAY: Mayor Grey opened the public hearing at 7:54 p.m. There

being no one to speak for or against the proposal, the public hearing was closed at 7:55 p.m.

After discussion, motion to adopt RESOLUTION NO 201 1-32R, A RESOLUTION OF
THE CITY COUNCIL OF THE CITY OF SELMA AMENDING A PORTION OF THE
ADOPTED SELMA BICYCLE TRANSPORTATION PLAN ROUTE F ROM A CLASS
I BIKE PATH WITHIN THE UNION PACIFIC RAILROAD RIGHT-OF-WAY TO A
CLASS II BIKE PATH ON WEST FRONT STREET RIGHT-OF-WAY was made by
Council member Lujan and seconded by Mayor Pro Tem Rodriguez. Motion carried with
the following vote:

AYES: Lujan, Rodriguez, Avalos, Derr, Grey
NOES: None
ABSTAIN: None
ABSENT: None

CONSIDERATION AND NECESSARY ACTION ON RESOLUTION APPROVING
2011-2012 FISCAL YEAR BUDGET: City Manager Heussér explained this years’ budget
process and stated that the document the Council has is a summary budget and that a line
item budget will be distributed later.

Maybr Grey opened the public hearing at 7:55 p.m. There being no one to speak for or
against the budget the public hearing was closed at 7:56 p.m.

Council member Avalos questioned the numbers and stated that he feels there are areas that
can still be cut.

Mayor Pro Tem Rodriguez stated that he feels the City is finally living within its means.

Motion to adopt RESOLUTION NO. 201 1-33R, A RESOLUTION OF THE CITY
COUNCIL OF THE CITY OF SELMA APPROVING THE 2011-2012 FISCAL YEAR
BUDGET was made by Mayor Pro Tem Rodriguez and seconded by Mayor Grey. Motion
carried with the following vote:

AYES: Rodriguez, Grey, Derr
NOES: Avalos, Lujan
ABSTAIN: None

ABSENT: None
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DEPARTMENTAL REPORTS: City Manager Heusser reported on the Council chambers
microphone system and a grant for electric vehicles the City has received.

COUNCIL REPORTS: Council member Avalos thanked all of the City’s employees for
their hard work.

Council member Derr reported on attending a S-K-F meeting.

Mayor Pro Tem Rodriguez reported on attending a 5-Cities Board meeting and on the City
of Reedley going “green”. He also reported that his daughter’s softball team is going to the

Jr. Olympics.

ORAL COMMUNICATIONS: Ms. Naomi Solis stepped to the podium and admonished
the Council for bringing up the four Police Department positions with employment
problems last year.

ADJOURNMENT: There being no further business, the meeting was adjourned at 8:15
p.m.

Respectfully submitted,
Mutacd) G Carter) )y ‘
Melanie A. Carter, CMC w
City Clerk Kenneth Grey 4

Mayor of the City of Selma

Resolution Nos: 2011-29R, 201 1-30R, 2011-31R, 2011-32R, 2011-33R
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City Council Member Dennis Lujan opposed the new city
budget that gives $14,000 to the Selma District Chamber of
Commerce. He lost that vote on July 18. Lujan now says
that Council Member Mike Derr should have disclosed
before he voted for the budget that his wife works for the
chamber. Jeanette Derr started a part-time job in the

Advertisement

tod_gy’s

——

chamber office on July 1. Lujan said Derr might have a
conflict of interest because the city gives money to the
chamber and the chamber pays Jeanette Derr. However, City
Attorney Neal Costanzo said Mike Derr had no conflict of
interest that would have kept him from voting on the budget.
Der said he did nothing wrong. The city's $14,000 is §
percent of the chamber's budget, and the city money is
carmarked for business and retail promotion, according to
chamber Executive Director Cindy Howell. The city money
is not used for salaries, Howell added.

The chamber gets most of its moeney from other sources,
including membership fees and fundraisers,

Said Mike Derr: "Dennis just doesn't like the chamber.
That's his problem. Anything he can da to attack the
chamber, he's doing."

Lujan said he's had differences with the chamber, but they
aren't a factor in this matter.

Lujan said Derr is a veteran council member -- he was first
clected in 1990 -- and he should have known that disclosing
his wife’s job was the right thing to do.

Jeanette Derr had been volunteering at the chamber before
getting the job. She was one of 29 applicants and seven
finalists, according to Executive Director Howell.

Mike Derr said he would have a contlict of interest —
according to Lujan's reasoning — if he voted for a budget
that paid for streets in front of his home and business,
"Under Dennis' definition, I would have to move out of the
city not to have a conflict of interest,” Derr said.

The city council voted 3-2 on July 18 to approve 2 2011-12

budget. Derr was one of three "yes" votes on the five-
member council. Lujan voted against the $17.5 million f
budget. and the chamber contribution wasn't the oRly reason
for his opposition.

Sometime after July 18, Lujan said, a customer at his barber
shop told him about Jeanette Derr's connection to the
chamber.

Lujan said he has not spoken to Mike Derr about his
concerns: "It didn't seem appropriate outside the council
environment.”

Meanwhile, City Attorney Costanzo explained why Mike
Derr has no contlict of interest. Costanzo was responding to
questions from The Enterprise.

MORE LOCAL NEWS
Lemoore:
XML_Parser: no element found at XML inputline 1:0

Hanford:

o Al www.hanfordsentinel.com RSS

feeds have changed!

Kingsburg:
¢ Kingsburg man alleged Red Bull
Bandit
« Tim Rav named Kingsbureg interim fire
chief

« Eriendship flows from local canal

EMAIL UPDATES

Sign up today to get breaking news delivered to
your home or work e-mail address.

f . Subscribe
: e

‘dealmyoit
TheSentinel

iSelma_ _Enterpri;‘,

ssrooms completed st Abraham Liny

Subscriber/
Reader Services

Subscribe Now




Costanzo said there'd be a problem only if Juinetie Derr
received a "direct benefit" from the city’s money and if the
money was intended only for her.

“You can't say the $14,000 is going to pay her salary,”
Costanzo said.

Lujan said he's not bringing up this issue because of his
tense relationship with the chamber.

A flap occurred last year after Lujan, then the mayor,
attended a ribbon-cutting ceremony for RPS Realty. Lujan
made comments there that some people - including
chamber leaders — considered offensive. Lujan said his
comments were meant as jokes.

Lujan said last week that the flap hurt his feelings.

However, he noted, his opposition to city funding for the
chamber started before the RPS incident. He said the city
can't afford the chamber contribution during the recession.

Since the recession started, the city has reduced the money
going to the chamber. Officials who support the contribution
say the chamber does economic development for Selma,
which benefits the city.

Mike Derr said Lujan is angry that he's no longer mayor
“and can't push people around, All he does is bad mouth the
chamber. [ suspect someone will now say let's run someone
good against him."

Lujan said: "Of course I disagree with his opinion, but he
has the right to it. If someone comes at me, [ will push back,
but that's the only pushing I do.”

Lujan will be up for re-election in 2012, and he said that he
plans to run again.
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"Tlove it

NOW someone screams "conflict of interest”,
When Sandi Niswander was the 3rd vote needed to
put her husband on the planning commission, not
one member of the city council thought that was a
conflict of interest. Including Dennis.

Maybe the issuc is the City Attorney. He doesn't
sec 4 conflict of interest anywhere. He (the City
Attorney) also said at a city council meeting that it
was just dandy that the city got to pick and choose
what laws they wanted to enforce, or not enforce.
So when the council changes their minds and starts
enforcing a law they hadn't previously (the 2 hour
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AGENDA
SELMA CITY COUNCIL
REGULAR MEETING

August 15, 2011

Next Ordinance No. 2011 -3
Next Resolution No. 2011 - 42R

Call to order at 7:00 p.m.
Flag salute led by Mayor Pro Tem Rodriguez
Roll Call: Council members Avalos, Derr, Lujan, Mayor Pro Tem Rodriguez and Mayor Grey

PECIAL PRESENTATIONS

None Scheduled

ORAL COMMUNICATIONS

NOTICE(S) TO THE PUBLIC: This is the time Jor any citizen to come forward and address the City Council
on any issue within its jurisdiction but not on the agenda. Citizens may also address the Council on any item
appearing on the agenda at the time of consideration. The time allowed to speak is limited to three minutes
(pursuant to City Council Resolution No. 2009-12R) unless an extension is granted by the City Council through
the Mayor.

CONSENT CALENDAR

-All items listed under the Consent Calendar category are considered routine. The complete
Consent Calendar will be enacted by one motion by ROLL CALL VOTE. For purposes of
discussion, any Councilmember may have an item removed from the Consent Calendar and
made part of the regular agenda. The Council can then approve the remainder of the Consent
Calendar.

Item No.

l.a. Consideration and necessary action on minutes of the August 1, 2011 Carter
workshop/pre-Council meeting.

b. Consideration and necessary action on minutes of the August 1, 2011 regular mfg. Carter

c. Consideration and nécessary acﬁon on Resolution re-adopting the Heusser
2003 Selma Bicycle Transportation Plan with approved change.
d. Consideration and necessary action on check register dated August 9, 2011. Yribarren
PUBLIC HEARINGS
2. Consideration and necess:;ry action on Resolution accepting State Heusser

Citizens Option for Public Safety (COPS) Grant — public hearing and adoption.




REGULAR BUSINESS
3. Consideration and determination of whether Council member had a Costanzo
disqualifying interest in votes on or participation in matters relating to the
fiscal year 2011-2012 budget.
4. Consideration and determination of whether Council member had a Costanzo

disqualifying interest in votes on or participation in matters relating to
California Water Service Company.

DEP ORTS

* City Manager ¢ Public Works
* City Atiorney . * Fire
* Community Development ¢ Police
* Finance ¢ Recreation
COUNCIL REPORTS
ORAL COMMUNICATIONS

NOTICE(S) TO THE PUBLIC: This is tfze final opportunity for any citizen to come forward and address the City
Council on any issue within its Jurisdiction but not on the agenda. The time allowed to speak is limited to three minutes
(pursuant to City Council Resolution No. 2009-12R) unless an extension is granted by the City Council through the

Mayor.

EXECUTIVE SESSION

ADJOURNMENT

*  Any writings or documents provided to a majority of the Selma City Council regarding any item on this agenda will be made
available for public inspection in the City Clerk’s office located at 1710 Tucker Street during normal business houss.

* A speech amplification device is available for use by the general public at all City Council meetings. Please call 891-2200 to
reserve ifs use.

C,
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CITY MANAGER’S/STAFF’S REPORT August 1, 2011

REGULAR CITY COUNCIL MEETING DATE:

ITEM NO: 3'
SUBJECT: Consi . . .
onsideration and Determination of Whether Councilperson
Had a Disqualifying in Votes on or Participation in Matters
Relating to the Fiscal Year (F Y) 2011-2012 Budget.
DISCUSSION: On July 18, 2011 Councilman Derr was in the 3-2 majority of the

Council voting to adopt the fiscal year 2011-2012 budget. That
budget includes an appropriation of $14,000 to the Selma
Chamber of Commerce. Councilman Derr’s wife was recently
employed, part time, by the Chamber beginning July 1.

The Political Reform Act (PRA) prohibits a public official from
participating in governmental decisions in which the official has a
“financial interest”. (Government Code §87100). When a
disqualifying conflict of the interest exists, the PRA requires the
official to abstain from participating in every aspect of the
decision making process. (Hamilton v. Town of Los Gatos (1989)
213 Cal.App.3d 150, 158-1058). The PRA only applies to
conflicts arising from an “economic interest” which, as relevant to
Councilman Derr’s vote on the Budget includes “any source of
income which aggregates $500 or more within 12 months prior to
the decision”. The decision approving the Budget was made July
18, 2011. Itis assumed, for purposes of this report, that Ms. Derr
earned more than $500 before July 18 when the decision was
made.

A public official has a community property interest and,
therefore, an economic interest in the source of his spouse’s
income. Here, Councilman Derr has a financial interest in the
income his spouse receives from the Chamber. That financial
interest is only a disqualifying financial interest if there are
reasonably foreseeable, material financial effects by a
governmental decision on that source of income. To determine if
& governmental decision has a reasonably foreseeable effect, ona
given economic interest and whether the impact is material, it
must first be determined if the official’s interest is directly or
mdirectly involved in the governmental decision. (FPPC
Regulation 18704). The regulations define an investment or
economic interest owned by the spouse or dependent child of the
public official as an indirect interest. Councilman Derr’s financial
interest in his spouse’s source of income is, therefore, only
indirectly involved in the approval of the 2011-2012 budget.



Where, as here, a source of income is not directly involved in the
governmental decision a financial interest can only be a disqualifying
interest if it is reasonably foreseeable that there will be a material effect
on the public official’s economic interests.

The state agency charged with enforcement and interpretation of the
PRA is the Fair Political Practices Commission (FPPC). With respect
to state agencies, which are subject to almost identical conflict of
interest laws, the Attorney General issues opinions, in appropriate
circumstances, addressing whether a state official has a disqualifying
conflict of interest according to law. Because the FPPC is the agency
charged with enforcement and interpretation of the PRA and, with
respect to state officials, the Attorney General performs that function,
the courts accord “great weight” to their opinions. The FPPC issues
opinions, in the form of advice letters and the Attorney General issues
formal opinions. Both are published and publically available. Both
the FPPC and the Attorney General have adopted a multi-step
analysis for determining whether or not an individual has a
disqualifying conflict of interest. The most difficult question to be
addressed in evaluating whether a public official has a disqualifying
conflict of interest is whether the governmental decision has any
material and reasonably foreseeable effect of the public official’s
economic interests. Both determinations are fact specific and are
made on a case by case basis. The courts have only rarely issued
published decisions addressing the PRA or its interpretation.

FPPC advice letters and opinions of the Attorney General, have all
concluded that the mere fact that an entity is a source of income for
the spouse of a public official is insufficient to satisfy the reasonably
foreseeable and materiality requirements of the conflict of interest
laws. (FPPC adv. 1-98-175 (1998); A-01-125 (2001)). This is
particularly true where the spouse of the public official is employed as
a mid-level employee without any direct influence or control over the
management or policy decisions of the entity which employs them and
has no ownership interest in the firm or apparent responsibility for
financial policy or management decisions.

The financial consequences of a given governmental decision are only
reasonably foreseeable at the time the decision is made if there is a
substantial likelihood that it will occur. The fact that a financial
consequence is a mere possibility does not make it reasonably
foreseeable. Here, there is no reasonably foreseeable or material
financial consequence to this indirect source of income for
Councilman Derr. His wife’s employment by the Chamber does not
Create any disqualifying financial interest and the Councilman was not
required to disqualify himself from considering or voting upon the
2011-2012 budget.



While it is true that decisions involving a source of income for a

Spouse can create disqualifying financial interest on the part of a City
Council person or other elected official, determinations concerning
whether there is a material or a foreseeable effect on that source of
income are highly fact specific determinations. A disqualifying interest
has only been found in situations where the imcome of the spouse is
directly tied to and depends upon the income of the employer, as is
typically the case only for the highest level of management employees.

Every decision, either of the California Attorney General, or the FPPC
which considers a situation involving the mere employment in a non-
managerial capacity of a public official’s spouse has found that a
financial impact on the spouse’s employer was not reasonably
foreseeable and material enough to qualify as a disqualifying financial
interest because the financial impact to the spouse’s employer is not
substantially likely to translate into an increase or decrease in wages
payable to a non-managerial employee. No similar situation has been
considered by the courts.



COST: (Enter cost of item to be purchased ir box |

BUDGET IMPACT: (Enter amount this |

below) non-budgeted item will impact this years’ budget
| i1 box below ~ if budgeted, enter NONE).
None None

FUNDING: (Enter the Sunding source for this
item in box below — if fund exists, enter the balance
in the fund),

i ON-GOING COST: (Enter the amount

- .| below — if one-time cost, enter NONE).

that will need to be budgeted each year in box

Funding Source: None

Fund Balance:

None

RECOMMENDATION: That the Council find and determine that the employment of

Councilman Derr’s wife by the Chamber of Commerce did

not give rise to any material, foreseeable financial impact on
this source of income for Councilman Derr, that the

Councilman was not required to recuse himself and properly
participated and voted for approval of the 2011-2012 Budget.

/s/ Neal E. Costanzo

August 11, 2011

Neal E. Costanzo, City Attorney Date
\k‘ %MA»\ 1 Av.\ 201\
D-B Heusser, City Manager Date )

17,
we

D-B Heusser, Executive Director

Steve Yribarren, Financial Consultant

do hereby agree that the Junding for the above is correct and that enough funds exist to cover the

expenditure.



CITY MANAGER’S/STAFF’S REPORT August 1, 2011

REGULAR CITY COUNCIL MEETING DATE:

ITEM NO: 4

SUBJECT: Consideration and Determination of Whether Councilperson
had a Disqualifying Interest in Votes on or Participation in
Matters Relating to California Water Service Company
(Cal Water).

DISCUSSION: 1) Factual Background

On July 18, 2011, this Council had on its closed session agenda
one item of potential litigation, specifically to allow the Council
to consider whether to initiate eminent domain proceedings, offer
to purchase or otherwise acquire Cal Water. At that meeting,
Mayor Grey recused himself from participating in that discussion
as to which no action was ultimately taken or announced in open
session. Mayor Grey has an ownership interest in and operates
BVI Construction, Inc., a corporation that is a licensed
construction contractor and does work on specific projects for
public and private entities. In the past, BVI has provided
construction services for Cal Water pursuant to a contract.

Cal Water was on the agenda, both in open and closed session,
on a number of occasions between April 18, 2011, and J uly 18,
2011. On April 18, 2011, Cal Water made a presentation
concerning its rate increases. Comments were made at this and a
prior meeting by at least one Councilperson concerning the
possibility of acquiring Cal Water. On May 2, 2011, approval of
a letter to Cal Water requesting that they take action to reduce the
rate increases voluntarily or by application to CPUC was on the
Council’s agenda. The response by Cal Water was on the agenda
for May 16, 2011, in closed session. That response proposed the
making of a joint application to the CPUC for modification of the

rate increases.

On May 19, 2011, there was a conference call involving Mayor
Grey, the City Manger and City Attorney, staff of the Rate Payer -
Advocates Division of the CPUC and Cal Water relating to the
possibility of that joint application. The Council received a report
concerning the joint application, in closed session, on June 20,
2011.



With the exception of the meeting on July 18, 2011, Cal Water
appeared on the agenda, either in closed or open session, for the
purpose of discussing a modification to the rate increases or the
mechanics of accomplishing that through a petition to the CPUC.
None of these items was ever on the agenda for the purpose of,
with the exception of the meeting on July 18, 2011, considering
whether to exercise the right of eminent domain or otherwise
acquire Cal Water, although on most occasions, comments were
made by at least one Councilperson to the effect that the City
should acquire Cal Water.

Because the Mayor disqualified himself from the discussion of
whether to acquire Cal Water that occurred on July 18, 2011, the
question is whether he had a disqualifying conflict of interest with
respect to consideration of and/or votes taken on the matters that
appeared on this Council's agenda between April 18, 2011, and
June 20, 2011.

2) Conflict of Interest Law

Section 87100 of the Government Code prohibits any public
official from making, participating in making, or using his or her
official influence position to influence a governmental decision in
which the official has a financial interest. A public official has a
“financial interest” in a governmental decision if it is reasonably
foreseeable that the decision will have a material effect on the
public official’s economic interests. (Section 87103; Reg.
18700(a)). The Fair Political Practices Commission (FPPC) has
adopted a multi-step analysis to determine whether an individual
has a disqualifying conflict of interest. The first two steps are
easily satisfied because Mayor Grey is a public official
participating in proceedings relating to Cal Water.

The third step is determining whether there is a financial interest.
A public official has an economic interest in a business entity in
which he is a director, officer, or holds any position of
management. He also has an economic interest in any source of
income aggregating more than $500 within the 12 months prior to
the decision. (Section 87103(c); Reg. 18703.3). Income includes
income of any business entity in which the official owns a 10
percent or greater interest. For purposes of this evaluation, it is
assumed that Mayor Grey owns at least 10 percent of BVI, that he
is an officer or managzr of that company and that the work
performed by BVI for Cal Water generated more than $500 in
income within the 12 months prior to any decision taken
concerning Cal Water between April and July 18, 2011. When a
public official owns a 10 percent or greater interest in any
business, customers of that business are also considered to be



sources of mcome to the public official. Consequently, based on those
assumptions, Mayor Grey has a financial interest in Cal Water.

The fourth step requires that a determination of whether the business
entity or source of income of the public official is either directly or
indirectly involved in the decision. A business entity or source of
income is deemed to be directly involved in a governmental decision
when it is the subject of a proceeding before the City Council. Here,
Cal Water was the subject of each agenda item referred to above
occurring between April 18 and July 18, 2011. Generally, when, as
here, the source of income or business entity that gives rise to a
financial interest is directly involved in the governmental decision, the
effect of the governmental decision is presumed to be material to the
public official. (Reg. 18705.1, 18705.3).

The fifth step is to determine whether it is “reasonably foreseeable that
the governmental decision will have an effect on the public official’s
economic interests. A material financial effect is reasonably
foreseeable if it is “substantially likely to occur”. (Reg. 18706). A
material financial effect need not be a certainty, but it must be more
than a mere possibility (Reg. 18706). The determination of whether
financial consequences of a governmental decision are substantially
likely is a highly fact specific determination, made on a case-by-case
basis. The FPPC will provide advice letters stating their opinions as to
whether there is a conflict of interest, but it will not act as a fact finder
in providing advice on foreseeability determinations of a particular
financial effect. The FPPC has decided that such determinations must
normally be left to the informed judgment of the public official. (Unre
Ronald R. Ball, CAFPPC ady. I-1 1-044). The governmental decision will
have an effect on the economic interest of the public official if the
decision will result in the personal expenses, income, assets or
liabilities of the official or his immediate family increasing or
decreasing. (Reg. 18703.5).

3) Conclusion

Because Cal Water only generates income for Mayor Grey or BVI
pursuant to a contract for construction services to be provided with
respect to a specific project, to conclude there is any reasonably
foreseeable financial impact from a governmental decision on whether
to acquire, or not to acquire, Cal Water, it is necessary to assume that
Cal Water would either reward the Mayor for voting against an
acquisition, or punish him for voting in favor of one by awarding or
refusing to award future construction contracts.



To make that assumption is to presume that Cal Water will actin a
manner that is inconsistent with its legal obligations as a public utility.
Public utilities are not required to observe the same type of competitive
bidding requirements as are governmental entities, but the CPUC often
requires them to do so. Even in those situations when they do not, in
their rate proceedings, public utilities are required to demonstrate that
they have acted reasonably in awarding construction contracts because
their capital expenditures are a component in determining their rates,
which must be reasonable. For that reason, they typically adhere to a
competitive bidding process in awarding such contracts. (See, General
Telephone Co. v. Public Utilities Commission (1983) 34 Cal.3d 817).

On the other hand, it is not uncommon for business entities to act in a
manner that rewards or punishes those who have taken actions they
agree or disagree with. Thus, a decision on whether or not to acquire
Cal Water gives rise to more than the mere possibility that the
governmental decision will have a financial impact to Mayor Grey.
But, it Iikely falls short of creating a substantial likelihood of that
occurring. The difficulty involved in determining whether a financial
Impact is reasonably foreseeable is why most municipal practitioners
will advise a public official that if there is any possibility that he will
derive a financial benefit or detriment from a given decision, it is best
to recuse himself. Here, Mayor Grey recused himself from the
consideration of the acquisition of Cal Water that was on the agenda
for July 18, 2011. Itis certainly possible that the FPPC or a court
would determine that he was required to recuse himself because of a
financial conflict of interest, but that outcome cannot be predicted with
any certainty.

The final step in assessing whether a financial conflict of interest exists
is whether any exceptions are applicable. To amount to an
impermissible financial interest, the consequences of a given
governmental decision must have a reasonably foreseeable material,
financial effect on the public official that is distinguishable from its
effect on the public in general. Each of the matters on the Council’s
agenda relating to Cal Water prior to J uly 18, 2011, related only to
receiving information concerning the basis of Cal Water’s rate
increases, the request by the Council reflected by the letter approved
on May 2, and to the processing of the joint petition for an adjustment
of those rates. Although comments relating to the possible acquisition
of Cal Water were made by one or more Councilpersons during those
proceedings, the question of whether to acquire Cal Water was never
on the Council’s agenda before J uly 18, 2011. The proceedings
involving the adjustment to Cal Water’s rates would not appear to
have any foreseeable material, financial effect on Mayor Grey or BVI



that is distinguishable from its effect on the public in general. The only
effect of a decision as a result of those agenda items would have been
either the effect that did occur, the processing of a petition seeking a
rate adjustment, or a determination that Cal Water would refuse to
take any action to adjust those rates. In either event, the effect on
Mayor Grey or BVI is indistinguishable from the impact to the rate
paying public in general.




COST: (Enter cost of item to be purchased in box BUDGET IMPACT: (Enter amount this
below) , non-budgeted item will impact this years’ budget

in box below — if budgeted, enter NONE).

None None
FUNDING: (Enter the Sunding source for this ON-GOING COST: (Enter the amount
item in box below — if fund exists, enter the balance that will need to be budgeted each year in box
in the fund). below — if one-time cost, enter NONE).
Funding Source: None None

Fund Balance:

RECOMMENDATION: That the Council find and determine that Mayor Grey may
have a financial interest in a decision to acquire, or not
acquire, Cal Water but had no financial interest in a decision
to seek an adjustment of water rates that was distinguishable
from the effect on the public in general, and was, therefore,
not disqualified from and properly participated in the
proceedings concerning Cal Water prior to J uly 18, 2011 and
properly recused himself from considering acquisition of Cal
Water on the July 18, 2011 agenda.

4 °T—§ August 11, 2011
ot BN

Neal E. SMW Attorney Date
“ AK\ w \ \
D-B Heusser, City Manager Date !
We . and
D-B Heusser, Executive Director Steve Yribarren, Financial Consultant

do hereby agree that the funding for the above is correct and that enough funds exist to cover the

expenditure.



April 20, 2011

Councilmember Dennis Lujan
1435 Lewis Street
Selma, CA 93662

Re: Contact for the CPUC for Water Rate Adjustment

Dear Dennis:

In following up on the concerns you have voiced and the issues Selma citizens have raised
about the water rates for our community, I am requesting that you head up the effort to
make contact with the California Public Utilities Commission. The original hearings for
this rate increase took place during your term as Selma’s mayor and as you have indicated
at the council meetings, you have had contact with this commission on a number of
occasions in the past to request reductions in the rates. Therefore, it seems to be in
everyone’s best interest that you continue to keep that continuity with the CPUC and make

this contact.

T'understand that the contacts for the CPUC are:

Danilio Sanchez

Program Manager

Public Utilities Commission
505 Van Ness Avenue

San Francisco, CA 94102
Telephone: 415-703-2771
Email: des@cpuc.ca.gov

Patrick Hogland

Program Manager

Public Utilities Commission
505 Van Ness Avenue

San Francisco, CA 94102
Telephone: 415-703-2479
Email: phh{@cpuc.ca.gov




Karen Miller

Public Advisor

Public Utilities Commission, Room 2103
505 Van Ness Avenue

San Francisco, CA 94102

Telephone: 866-849-8390 or 415-703-2074
Email: knr@cpuc.ca.gov

Please make a formal request for a hearing to be held in Selma for the purpose of securing a
reduction in the current water rate increase. When you have secured a time and date please
report back to me and I will schedule a City Council meeting so that all of the Council can
be present without conflicting with the Brown Act. To that end, and to make the meeting
most accessible to the public, it would be best if it is set up for the evening, maybe at 6:00
p.m. just before one of our regular meetings. However, I know we may have to be flexible
on the date and time in order to get the CPUC here, given their schedule.

Thank you for following through on this and I look forward to the meeting.

Sincerely,

Ken Grey

Mayor of the City of Selma
1610 East front Street
Selma, CA 93662
kgreyselmaatt6.net

cc: D-B Heusser
City Manager
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STATEMENT OF ECONOMIC INTERESTS REGEWE@

COVER PAGE FEB 7 REB'D

Flease type or print in ink. BY

NAME OF FILER . Sn {FIRST) ~ Ullgaooee) LA
GREY KENNETH A

1. Office, Agency, or Court

AgencyName b{ o[ SelMa— M"“\‘) oV - CHL'{ CouvLcJ,

Diwsron Board, Depanment. District, lf applicable Your Position
C& D wuwuwc |
» If filing for mu!ﬁplg positions, list below or on an attachment.
Agency: i Position:
2. Jurisdiction of Office (Check at feast one box) ,
(] State ) {] Judge (Statewide Jurisdiction)
() Mulli-County (] County of
@’City of 6 e l Yo ] Other

3. Type of Statement (Check at least one box)
Annual: The period covered is January 1, 2010, through December 31, (] Leaving Office: Date Left ——__/__J

2010. o {Check one)
The period covered is /[ / ____ through December 31, O The period cavered is January 1, 2010, through the date of
2010, leaving office.

O The period coveredis /[ through the date

() Assuming Office: Date _____/____J
of feaving office,

{1 Candidate: ElectionYear _________ Office sought, if different than Part 1:

4. Schedule Summary , 6
Check applicable schedules or “None.” » Total number of pages including this cover page:
!X Schedule A-1 - [nvestments ~ schedule attached B{ Schedule C - Income, Loans, & Business Positions — schedule attached
E Schedule A-2 - lovestments ~ schedule attached - : “[] Schedule D - Income -~ Gifls — schedule attached :
] Schedule B - Real Property — schedule attached [ Schedule E - Income - Gifts ~ Travel Payments ~ schedule atiached
-0r-

[73 None - No reportable interests on any schedule

5. Verification

(G0 Eaek Foonk Slveet  Selmo C/l 12007

DAYTIME TELEPHCNE NUMBER E-MAIL ADCRESS

(599) 96~ 6450 k qrey se(wm @. 0;.1[7’— net

I have used all reasonable ciligence in preparing this statement. | have reviewed this statement and to the test of my knowledge the information centainad
herein and in any altached schedules is true and complete. | acknowledge this is a public document,

{ certify under penalty of perjury under the laws of the State of California that the foregoing is true and corre
I

Pl
-7 /
Date Signed 2 7 © [ l Signature
(month, day, year) (er the ariginaly sgned statement with your fhg oficial)

FPPC Form 700 (2010/2011)
FPPC Toll-Free Helpline: 866/275-3772 www.fppc.ca.gov



SCHEDULE A1
Investments

Stocks, Bonds, and Other Interests
(Ownership interest is Less Than 10%)
Do not atlach brokerage or financial statements.

Name

Kennelh A. &"37

» NAME OF BUSINESS ENTITY

BVI COW&{'{‘;{; '0;/1 3 .Z;"ZC ’

GENERAL DESCRIPTION OF BUSINESS ACTIVITY

Generel  Contvacter

FAIR MARKET VALUE
[ s2.000 - $10,000
{7 s100.001 - $1,000,000

7] s10,001 - $100,000
X Over $1,000.000

NATURE OF INVESTMENT

ﬁStock [ other
{Describe)

[[] Partrership O Income Received of 30 - $499
Q Income Received of $500 or More (Report on Schedute C)

IF APPLICABLE, LIST DATE:

/ /10 /____J 10
ACQUIRED DISPOSED

» NAME OF BUSINESS ENTITY

GENERAL DESCRIPTION OF BUSINESS ACTIVITY

FAIR MARKET VALUE
[7] s2.000 - $10,000
[ s100,001 - $1,000,000

[7] s10.001 - $100,000
{] Over 31,000,000

NATURE OF INVESTMENT

Stock Other
D [:I {Cesciibe)

[ Partnership (O Income Received of $0 - $499
O Income Received of $500 or More (Report on Scheduls C)

IF APPLICABLE, LIST DATE:

J___J 190 P o 1
ACQUIRED DISPOSED

» NAME OF BUSINESS ENTITY

GENERAL DESCRIPTION OF BUSINESS ACTIVITY

FAIR MARKET VALUE
{77 s2.000 - $10,000
[ s100,001 - 31,000,000

[] $10,001 - $100,000
[ over $1.000.000

NATURE OF INVESTMENT
[ stock [ other
(Describa)

[] Partnership O Income Recelved of $0 - $499
O Income Received of $500 or More (Report on Schedufe C)

IF APPLICABLE, LIST DATE:

/ ;.10 /. /10
ACQUIRED DISPOSED

» NAME OF BUSINESS ENTITY

GENERAL DESCRIPTION OF BUSINESS ACTIVITY

FAIR MARKET VALUE
{] s2.000 - $10,000
[ 100,001 - 31,000,000

[} $10.001 - $100.000
[7] over 31,000,000

NATURE OF INVESTMENT
Stock Other
D D (Describe)

{71 Partnership O Income Received of $0 - $499
QO Income Received of $500 of More (Report on Schedule C)

IF APPLICABLE, LiST DATE:

/ ;710 /. /.10
ACQUIRED DISPOSED

» NAME OF BUSINESS ENTITY

GENERAL DESCRIPTION OF BUSINESS ACTIVITY

FAIR MARKET VALUE
{7] $2,000 - 510,000
[T $100,001 - $1,000,000

7] $10.001 - $100,000
[] over s1,000,000

NATURE OF INVESTMENT
[] stock [] otner
{Descrbe}

{7 Pannership O Income Received of $0 - 5499
QO Income Received of $500 or More (Regort on Schecule C)

IF APPLICABLE, LIST DATE:

» NAME OF BUSINESS ENTITY

GENERAL DESCRIPTION OF BUSINESS ACTIVITY

FAIR MARKET VALUE
[] 52.000 - $10,000
[} st00,001 - $1,000,000

[ s10.001 - $100,000
{] over s1.000.000

NATURE OF INVESTMENT
] stock [ oter
(Descibe)

{71 Partnership O Income Received of 30 - $439
O Income Received of $500 or Mcre (Report on Scheduts C)

IF APPLICABLE, LIST DATE:

j_J_10 / /10 J___ 410 [t 10
ACQUIRED DISPOSED ACQUIRED DISPOSED
Comments:

FPPC Form 700 (2010/2011) Sch. A1
FPPC Toll-Free Helpline: 866/275-3772 www.fppc.ca.gov



SCHEDULE A-2 CALIFORNIA FORM 700

Investments, Income, and Assets |lislasiolewtisadtoee

S ere Name
of Business Entities/Trusts K H’l A C*J
(Ownership Interest is 10% or Greater) envig ] f@lt/

- BV-L Comf)/%éﬁom IVIC ‘ Kwn@;H/LGY'e«V] AWLIZ‘7 ﬁue .-
;EIO Eos Fronlf Selme, e 93667 NTZIO Eoot Fvcml' 3@1(/1/10—1 CH D362

Address (Business Address Acceplable)

Address (Business Address Ao:epfable)

Check one Check ope
[ Trust, go to 2 Nsusmess Entity, complete the box, then go to 2 ﬁoTrus(, gotlo2 [ Business Entity, complefe the box, then go fo 2

GENERAL DESCRIPT! N OF BUSINESS ACTIVITY | GENERAL DESCRIPTION OF BUSINESS ACTIVITY
1 G | Cadvacke wler Trusk

Conotruchon = Qeneral Coittactorl | Faus {Irus
FAIR MARKET VALUE IF APPLICABLE, LIST DATE: FAIR MARKET VALUE IF AFPUCABLE, LIST DATE:
[[] $2.000 - $10,000 $2,000 - $10,600
7] $10,001 - $100,000 430 30 ] 1 st0.00t - 3300.000 —d A8 g 18

$100,001 - $1,000,000 ACQUIRED DISPOSED 7T $100,001 - $1,000.000 ACQUIRED DISPOSED

Over $1,000,000 x' Over $1,000,000

X
NATURE OF INVESTMENT a)[’l | NATURE OF INVESTMENT 4,
] sole Proprietorship  [[] Partnership  {X] C‘UI’FW‘ 1 ID Scle Propretarsiip [} Padnesship [ Truf’
aher

YOUR BUSINESS POSITION CED/Pma ;,)o m_-F YOUR BUSINESS POSITION Tr uitee,

& GROSS INCOME RECEIVED {INCLUDE YOUR PRO R&TA

2. IDENTIFY THE GROSS INCOME RECEIVED (INCLUDE YOUR PRO RATA
SHARE OF THE GROSS INCOME TQ THE ENTITY/TRUST)E L. 4 -

'SHARE OF THE GROSS INCOME TO THE/ENTITY/TRUST)

[J so - s409 . $10,001 - $100,000 [] so - sas9 %sm,om - $100,000
[ $500 - 31,000 OVER $100,000 [[] ss00 - 51,000 OVER $100,000
[_1 $1,001 - 10,000

{7 $1.001 - s10,000

JURCE OF v &3, LISTITHE NAWE O -
5 "‘"‘INI:UIEDFSWNGORMOEEumammm-mmII

'S0
INCOME OF $10,000 OR MORE (Atsch 5 separate sbest i icotuary) e,

See/ Q_‘H’&Ll/Lef) Slfted'
4. INVESTMENTS AND INTERESTS IN REAI. PROPERTYL 'ﬂﬁj-

' BUSINESS ENTITY.OR TRUST: el % BUSINESS ENTITY. ORSTRUST L ips

Check one box: Check one box:
{] INVESTMENT [ REAL PROPERTY ] SNVESTMENT EfREAL PROPEg’Y 1
Do | el e e
“ 2,87 f>)e,\r/a.v. o — Selua
Name of Business Entity of | {5} oég (g Eoct Frad - 5‘,‘[.414_
Number of Re:

Name of Business Entity or
Street Address or Assessor's Parcel al Propery

Street Address or Assessor's Parcel Number of Re?l Property
Rendal Hones awd Redel 0 ﬂ: 73

Description of Business Activity or
City or Other Precise Location of Real Propery

>4 INVESTMENTS AND INTERESTS IN REAI.. P‘ROPERTY HELD ﬂ:(u'l’ll!

Description of Business Aclivity o¢
City or Other Precise Location of Real Property

FAIR MARKET VALUE IF APPLICABLE, LIST DATE: FAIR MARKET VALUE IF APPLICABLE, LIST DATE:
(] s2.000 - 510,000 {] s2.000 - 510,000 é /
[7] s10.001 - $100.000 A 5 | Y B R $10,001 - $100,000 e 10 g g1
D $100,001 - $1,000,0C0 ACQUIRED DISPOSED $100,001 - $1,000,000 ACQUIRED DISPOSED
[} over $1.000,000 Over $1,061:060
NATURE OF INTEREST NATURE OF INTEREST
[] Propernty Ownership/Deed of Trust 7 stock {71 Panership Hpropcny Ownership/Deed of Trust {77 stock 7] Pantnership
[Jreasehoid [] Other [Jreaserold = [ Other

Y13, rernainng Yrs. remaining

[j Check box if additional schedulas reporting investments or real property
are attached

D Check box if additional schedules reporting investments or redl property

are attached
Comments: FPPC Form 700 (2010/2011} Sch. A-2
FPPC Toll-Free Helpline: 866/275-3772 www.fppc.ca.gov




California Form 700
Schedule A-2 ‘
#3, Reportable Sources of Income on BVI Construction, Inc.

Fresno Unified School District

State Center Community College District
County of Kings

County of Fresno

California Water Service Company
Hanford Elementary School District



SCHEDULE C
Income, Loans, & Business

Positions
(Other than Gifts and Travel Payments)

NAME OF SOURCE OF INCOME

BVI Consteuchion, [we.
ADDRESS (Business Address Acceptable)

(G0 East Feond, Selma, (AT3UT

BUSINESS ACTIVITY, IF ANY, OF SOURCE

Construchon, Geneal (547%5%{

YOUR BUSINESS POSITION

CED - Fresidont

GROSS INCOME RECEIVED
] ss00 - $1.000 {7} 1,001 - 10,000
] s10,001 - $100,000 153 OVER $100,000

CONSIDERATION FOR WHICH INCOME WAS RECEIVED
E Salary D Spouse's or registered domestic partner's Income

] Loan repayment
] sale of

[C] Commission or ] Rental Income, fist each source of $10,000 or more

D Partnership

(Propedy, car, boat, efc)

Construction, Gevesnl Co

NAME OF SOURCE OF rOME

BVl Cons rua)‘%ow ,(vLcc

ADDRESS {Business Address Acceptable}

LlD Eact Feant, Selvnn #7307

BUSINESS ACT IF ANY, OF SQURCE
oubvachs
/}’753.4/4, Jéif e«;;

{7 31,001 - $10,000
[} oveR sto0,000

YOUR BUSINESS POSITION
C_FO- Sec.

GROSS INCOME RECEIVED
[] 3500 - $1,000
}ZI $10,001 - $100,000

CONSIDERATION FOR WHICH INCOME WAS RECEIVED
Salary gSpouse's or registered domestic partner's income

[7] Loan repayment ] partnership

D Sale of
(Property, car, boat, etc.)

{1 Commission or  [_] Rental Income, #st each sourcs of $16,000 or more

(Describs)

* You are not required to report loans from commercial lending institutions, or any indebtedness created as part
of a retail instaliment or credit card transaction, made in the lender's regular course of business on terms
available to members of the public without regard to your official status. Personal foans and loans received
not in a lender’s regular course of business must be disclosed as follows:

" NAME OF LENDER'

ADORESS {Business Address Acceptable)

BUSINESS ACTIVITY, IF ANY, OF LENDER

HIGHEST BALANCE DURING REPORTING PERIOD
{77 $500 - $1,000

[ s1.001 - $10,000

{71 s10.001 - 100,000

{7 OVER $100,000

* INTEREST RATE - TERM (Months/Years)

%  {] None <

SECURITY FOR LOAN

[} None [ Personal residence
] Reai Property
Street address
City
{7} Guarantor
[ Other
{Descnbe}

Comments:

FPPC Form 700 (2010/2011) Sch. C
FPPC Toll-Free Helpline: 866/2753772 www.fppc.ca.gov



RECEIVED

Date Receaive

c AD;%'!;‘MA FORM 70"0‘ STATEMENT OF ECONIC INRESTS ALy e ﬁ?ﬂ"ﬂ

A T e e i COVER PAgE: WY, ig Ol. o)

Piease type or print in ink. A Public Document BT

NAME {LAST) (FIRST) {MDDLE) DAYTIME TELEPHONE NUMBER
Girey Kenn&H\ A. (559 , B9 LA50

MAILING ADDRESS STREET ciTy STATE  ZiP CODE OPTIONAL: FAX / E-MAIL ADDRESS

(May uss business address)

| IO E&s‘,’ Ff‘bn-l" S‘!‘/ee'l', S&!M& ; cA 930662

1. Office, Agency, or Court

Name of Office, Agency, or Court: (

Selm& Ci '1"7 CDL(VlC—;

Division, Board, District, if appﬁicable:

Your Position: ) ]

Ci ‘J‘v] Cosundi [ maun

» [f filing for r;wltiple positions, list additional agency(ies)/
position(s). (Attach a separate sheet If necessary.)

Agency.

Position:

2. Jurisdiction of Office (Check at least one box)
[] State '
[J County of

‘BICity i Selmwa.

[ Multi-County

[ Other

3. Type of Statement (Check at least one box)

[] Assuming Office/initial Dater oS/

Annual: The period covered is January 1, 2008,
through December 31, 2008.
-or-

O The period coveredis __ J___J through
December 31, 2008.

[J Leaving Office Date Left: ___ [/ /
(Check one)

O The period covered is January 1, 2008, through the
date of leaving office.

-0r-

O The period coveredis ____/ /[ through
the date of leaving office.

[} Cendidate Election Year:

4. Schedule Summary

» Tota! number of pages
including this cover page:

» Check applicable schedules or "No reportable
interests.”

| have disclosed interests on one or more of the
attached schedules:

Schedule A-1  [] Yes ~ schedule attached
Investments (Less than 10% Ownership)

Schedule A-2 MYes ~ schedule attached
Investments (10% or greater Ownership)

Schedule B ;Xi Yes — schedule attached
Real Property

Schedule C B{Yes — schedule attached

Income, Loans, & Business Posiltions (income Other than Gifts
and Treved Payments)

Schedule 0 [] Yes — schedule attached

Income - Gifis

Schedule E  [] Yes ~ schedule attached
Income - Gifts ~ Travel Payments

-Oor-

D No reportable interests on any schedule

5. Verification

| have used all reasonable diligence in preparing this
statement. | have reviewed this statement and to the best
of my knowledge the information contained herein and in any
attached schedules is true and complete.

I certify under penalty of perjury under the laws of the State
of California that the foreqoing is true and correct.

Date Signed /V\OW‘CJ/V. @ { Zco 1

(month, day, year}

Signature (/w % ,Z)/W//

Fie the originally signed statement with yourﬁfing official.)

FPPC Form 700 (2008/2009)
FPPC Toll-Free Helpline: B66/ASK-FPPC www.[ppc.ca.gov



SCHEDULE A-2 'FCALIFORNIA FORM 700

Investments, Income, and Assets
of Business Entities/Trusts Name
Keuneth A. Grey

(Ownership Interest is 10% or Greater)

BUSINESS ENTITY DR TRUST)

BV[ Conetruction, lrla

Name
[&lD E. frond 5¢., Se,lma, s 573[;(,2_
Address Address
Check one Check one
O Trust, goto 2 m’ Business Enlity, complete the box, then go to 2 {3 Trust, goto 2 7 Business Entity, complete the box, then go to 2
GENERAL DESCRIPTION OF BUS)NESS ACTIVITY 'IGENERAL DESCRIPTION OF BUSINESS ACTIVITY
- Cien afaJ ) 1vig )Lfa.c;:[Dr‘ ‘
FAIR MARKET VALUE IF APPUCABLE. LIST DATE: | FAIR MARKET VALUE IF APPLICABLE, LIST DATE:
[} s2,000 - $10,000 [} s2.000 - 510,000
$10,001 - $100,000 —J_ 408 ;08 I L s10.001 - $100.000 ot 58 4 08
$100,001 - §1,000,000 . ) ACQUIRED DISPOSED 100,001 - $1.000.000 AGQLARED DISPOSED
Over $1,000,000 [{ | Over $1.000,000
NATURE OF INVESTMENT CO ! NATURE OF INVESTMENT
[} sole Propristorship [ Partnership M (] pOf o [T} Soe Proprietonitip [} Parnersiip T
{- / Othur Ortror
YOUR BUSINESS POSITION _Eﬁeﬁ.t A PaA, ce | YOUR BUSINESS POSITION
il
U » L) O

B2 IDENTIRY THE GROSS/INCOMEI RECEIVED (INCLUDE YOUR PRO, RATA

§ ' SHARE OF THE GROSS INCOME 1Q THE ENTITY/TRUST) ' & ARE O RO OME 10
[ s0- 499 77 516,001 - $100,000 (] 30 - s499 [ 510,001 - $100,000
L] s500 - 31,000 7| OVER 100,000 $500 - $1,000 (7] over s100,000

$1,001 - §10,000

$1,001 - $10,000

E'3 LIST THE NAME OF EACH REPORTABLE SINGLE; SOURCE: OF
INCOME OF'$10,000 OR MORE (stach & separate sheei i fecessary) o

' THE NAME OF EACH HEPORIABLE I Uf
I'NCOHE m 810,000 Oﬂ 'MDRE attach & wmuv w—ﬂ (ﬂﬂ-ﬂ..w

:4 INVESTMENTS AND.INTERESTS L REAL PROPERTY'HE&LD EI{I’HE

BUSINESS ENTITY/ORITRUST 1 SRR {
Check one box: Check omre box:
[ INVESTMENT [[] REAL PROPERTY [) INVESTMENT [[] REAL PROPERTY

Name of Business Entity or

Name of Business Entity gr
Street Address or Assessor's Parcel Number of Real Property Stree! Address or Assessor's Parcel Number of Real Property

Description of Business Activity of Description of Business Activity or’
City or Other Precise Location of Real Property City or Other Precise Location of Real Property

FAIR MARKET VALUE IF APPLICABLE, LIST DATE: FAIR MARKET VALUE IF APPLICABLE, LIST DATE:
{] $2,000 - $10,000 [[] $2.000 - s10,000
[} $10,001 - $100.000 —t 408 s P8 |I[7 si0.001 - s100,000 /% ;08
{7} s100,001 - $1,000,000 . ACQUIRED DISPOSED ["] 100,001 - $1,000,000 ACQUIRED DISPOSED
] Over $1,000,000 [_] over 31,000,000
NATURE OF INTEREST NATURE OF INTEREST
[} Property Ownership/Desd of Trust [ stoek {7 Pannership [ Property OwnershipiDeed of Trust ] stock [ Pantnership
[Jteasehotd . [77 other [Jteasehod . {7 Other

Yrs. remaning

Yrs. femaning

D Check box if additional schedules reporting investments or real property
are attached

D Check box if additionat schedules reporting investments or real property
are attached

Comments: FPPC Form 700 (2008/2009) Sch. A-2
FPPC Toll-Free Helpline: B66/ASK-FPPC www.fppc.ca.gov




SCHEDULE B

Interests in Real Property
(including Rental income)

CALIFORNIA FORM 700‘

#n\n FOUIICAI MFI:I’.S ‘!:*

Name

Kewsedh A. G rey

»

STREET ADDRESS OR PRECISE LOCATION

zezo and 161G E.Fronk Shreet

5&\%, Ch a3Ll2

FAIR MARKET VALUE IF APPLICABLE, LIST DATE:

[J $2.000 - s10,000
[ $10,001 - $100,000 —J_Jo8 _ 4 708

$100,001 - $1,000,000 ACQUIRED DISPOSED
Qver $1,000,000
NATURE OF INTEREST
[ ownershipmeed of Trust ] Easement
[} Leasehald (]
Yrs, remaining Other

IF RENTAL PROPERTY, GROSS INCOME RECEIVED
[ s0 - sa99 [[1 ss00 - 31,000 [73 s1,001 - s10,000
X 510,001 - $100,000 [J OVER $100,000

SOURCES OF RENTAL INCOME: If you own a 10% or greater

interest, list the name of each tenan! that Is a single source of
income of $10,000 or more.

BV Con-a—_,-}—ruutfow) [vic.

» STREET ADDRESS OR PRECISE LOCATION

CITy

IF APPLICABLE, LIST DATE:

/08 ___j__ 108

FAIR MARKET VALUE
[’} $2,000 - $10,000
[} s10,001 - $100,000

[ $100,001 - $1,000,000 ACQUIRED DISPOSED
[] over 81,000,000
NATURE OF INTEREST
(] ownership/Deed of Trust 7] Easement
] teasehold _
Yrs. remaining Other

IF RENTAL PROPERTY, GROSS INCOME RECEIVED

] 50 - 5409 [73 s500 - $1,000 [] s1.001 - $10,000
] 10,001 - $100,000 [T] OVER s100,000

SOURCES OF RENTAL INCOME: If yout own a 10% or greater

interest, list the name of each tenant that is a single source of
income of $10,000 or more.

You are not required to report loans from commercial lending institutions made in the lender’s regular course
of business on terms available to members of the public without regard to your official status. Personal loans
and loans received not in a lender's regular course of business must be disclosed as follows:

Comments:

NAME OF LENDER*

ADDRESS

NAME OF LENDER®

ADDRESS

BUSINESS ACTIVITY OF LENDER

INTEREST RATE TERM (Months/Years)

BUSINESS ACTIVITY OF LENDER

INTEREST RATE TERM (Months/Years)

% [ None

% [} None

HIGHEST BALANCE DURING REPORTING PERIOD
] s500 - $1,000 {7] s1.001 - $10,000
[] s10,001 - $100.000 [J over s100,000

{77 Guarantor, if applicable

HIGHEST BALANCE DURING REPORTING PERIOD
[ 5500 - 51,000 7] 51,001 - $10,000
[J s10.001 - $100,000 (] OVER $100.000

7] Guarantor, if applicabie

FPPC Form 700 (2008/2009) Sch. B
FPPC Toll-Free Helpline: B66/ASK-FPPC www.fppc.ca.gov



SCHEDULE C e LIFORNIAFORM 700
Income, Loans, & Business {AIR POLITICAL PRACTICES CoMSion &

Positions
(Other than Gifts and Travel Payments)

Name

Kennaz% /Zvéfet?}

UL » ) INCOME RECEIVED!
NAME OF SOURCE OF INCOME

NAME OF SOURCE OF INCOME

BVl Coun {umlzovx. lne.

ADDRESS

Gevera) Buwil): g Cow)l’ro-ai'vr

BUSINESS ACTIVITY, IF ANY, OF SOURCE

Precideut /ceo

YOUR BUSINESS POSITION

ADDRESS

BUSINESS ACTIVITY, IF ANY, OF SOURCE

YOUR BUSINESS POSITION

GROSS INCOME RECEIVED
[T 3500 - $1,000 [ $1.001 - 310,000
{Js10,001- 5100000 [ ] OVER $100,000

GROSS INCOME RECEIVED
] ss00 - 31,000 [ s1.001 - 310,000
[} 510,001 - $100,000 M OVER $100,000

CONSIDERATION FOR WHICH INCOME WAS RECEIVED

CONSIDERATION FOR WHICH INCOME WAS RECEIVED
D Spouse's or registered domestic partner's income

MSa!ary L—_] Spouse’s or registered domestic partner’s Income [:] Salary

[ Loan repayment [} Loan repayment

[7] sale of

[} sate of
{Property, car, boat, elc.) {(Propenty, car. boal. et}

[[] Commission or [} Rental Incame, tist each source of $10.006 or more [J Commission or [} Rental Income, #st each source of $10,000 or more

Other Cther
D (Describe) D (Describe)

e S W T .-u'. SR e ST e -;—_:j; e
o s 3 e A2 -t

‘_»‘t.‘*z: LOANSIRECEIVE D/ORIOUTSTANDING DURINGITHEREPORTING PERIOD I
* You are not required to report loans from commercial lending institutions, or any indebtedness created as part
of a retail installment or credit card transaction, made in the iender's regular course of business on terms
available to members of the public without regard to your official status. Personal loans and loans received

not in a lender's regular course of business must be disclosed as foliows:

NAME OF LENDER"® INTEREST RATE TERM (Months/Years)
% [ ] None
ADDRESS ’
SECURITY FOR LOAN
BUSINESS ACTIVITY, IF ANY, OF LENDER 7] None [ Personat residence
[} Real Propeny
Street gddress
HIGHEST BALANCE DURING REPORTING PERIOD
££00 - £1.000 '
7] #500 - £1,000 e
$1,001 - $10,000
. [} Guarantor |
{J s10,001 - $100,000
[] over s100000 [ Other
(Describe)
Comments:

FPPC Form 700 (2008/2008) Sch. C
FPPC Toll-Free Helpline: 866/ASK-FPPC www.fppc.ca.gov
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Page 2
SELMA CITY COUNCIL MEETING
AUGUST 15, 2011
-000-

MAYOR GRAY: Under regular business, our
first item is consideration of determination whether
Council member had a disdualifying interest in votes on
or participation in matters relating to the fiscal year
budget of 2011-2012.

UNIDENTIFIED MALE 1: Members of the
Council, I am simply providing a report on this item and
on the next item. I'm not per se asking for any action
by the Council other than perhaps acceptance of the
report and perhaps concurrence in that report. That
being said, however I am going to ask that -- or advise
Councilman, that he recuse himself of the item that
relates to him, which is the Item No. 3. And I'll ask
the same of the Mayor when we get to Item 4.

Let me tell you why I'm advising you of
that, however. 1It's not because there is any financial
interest. You'll notice that in the staff report, which
addresses conflict of interest matters, I have addressed
only one conflict of interest rule, which is the -- the
Political Reform Act rules that prohibit a financial

interest that has a foreseeable affect on your economic

status.

Selma City Council Meeting
(559) 222-1200 (888) 346-5559




This transcript was prepared for you by

Nisbett ILucas Court Reporting and Videography

[\8}

<2 S V2 B N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 3

You don't have any disqualifying financial
conflict of interest with respect to this matter because
your source of income that underlies this matter is not
involved. That's because the -- the matter that you
dealt with before, which is the subject of this item was
a legislative proceeding. You weren't enacting a policy
or law or standard. You were adopting a budget.

This matter here is really an adjudicatory
matter. You're essentially being asked to determine
what the facts are and to apply the law to the facts to
make a decision or a conclusion. And it's -- it's
subject to different conflict of interest rules, which
are Judge-made conflict of interest rules not found in
any statute anywhere that prohibits a person with a
personal stake in the outcome of the proceeding from
participating in that proceeding. You -- and Mayor
Derr -- or Mayor Greg, with respect to his matter, have
a personal stake in the outcome of that determination
because it relates to your conduct. And that's why I'm
advising you that you should recuse yourself from this

matter, and we will ask you to rejoin us when we get to

the Mayor's matter.

K,

Incidentally when I -- when T advise someone
to recuse them self, that's all it is is advice. I am

not allowed -- don't have the power, nor does anybody on
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this Council have the power to require anybody to recuse
themselves. There are consequences that flow from not
recusing yourself. In fact, you have a disqualifying
conflict of interest. The decision to recuse yourself
Oor not, is your decision and your decision only.

We are considering matters related to
conflict of interests because they have found their way
into the public domain. In this. matter, Item No. 3,
this relates to Councilman Derr and whether or not
Councilman Derr had a disqualifying financial conflict
of interest when he voted on the adoption of the budget.
With respect to Mr. Derr, the claim was that he had a
conflict of interest on voting on the budget because the
budget includes the -- the usual $14,000 appropriation
to the Chamber of Commerce.

And it just so happens that on -- on
July 1st Mayor -- Councilman Derr's wife became employed
on a part-time nonmanagerial capacity with the Chamber
of Commerce. I am working on the assumption that she
earned more than $500 in the period of time between
July 1st and July 18th when that vote was taken. And
that -- that would give rise to a financial interest, by
defiﬁition.

The Public Political Reform Act basically

requires -- basically provides that you have a financial
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interest in a source of income, whether that be your
spouse's income or dependant spouse income or your
income that is in excess of $500 within 12 months before
the vote. So based on those assumptions that she made
that much before the time of the vote, that means at the
time of the vote, Councilman Derr did in fact have a
financial interest. And -- and I think it's very easy
to understand why the claim was made by Councilman Lujan
that this is a disqualifying conflict of interest.

It's not in fact the case. It's very easy
to understand why he concludes there's a financial
conflict of interest because by definition there is a
financial interest. But in order to determine whether
Or not there is a disqualifying financial conflict of
interest you have to take that financial interest, look
at the governmental decision that is being made and
determine whether or not it is reasonably foreseeable,
which means substantially likely that that decision will
have either an -- either an adverse or a favorable
effect on that source of income.

The -- the reasonable foreseeability
determination is key to determining whether or not there
is a disqualifying financial conflict of interest. The

fact that you have a near conflict of interest does not

require your disqualification.
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COUNCILMAN LUJAN: But it does -- it does
require disclosure, doesn't it?

UNIDENTIFIED MALE 1: It requirés disclosure
in your Form 700 at the appropriate time and
Michael's -- Mike's case, she became employed July 1st
and I believe you file these Forms 700 in February --
early March. So he has to file a Form 700 that. covers
that time period. That is the only disclosure
obligation that a Council person has with respect to

financial interests.

There's no requirement that when a financial
interest arises on a part of a Council person that he
come to his it fellow Councilman or to the public in
general and announce that fact. It just -- that's a
requirement that just doesn't exist. The law places on
him the obligation for discerning whether or not his
financial interest results in a disqualifying interest
with respect to anything that comes before the City
Council. If that answers your question.

COUNCILMAN LUJAN: Well, I don't agree.
Every ethics class that I've ever taken says that you
have to make a public disclosure of potential conflicts
of interest. When -- when -- when you're dealiné with
budgets and line items, that particular line item was --

was brought out. I brought it out. Because T thought
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it was inappropriate to be dealing money out when we're

laying people off and cutting -- cutting the staff and
different things like that. I think -- I think someone
that had taken the same ethic -- ethics classes, which I

think Mike has probably taken the same amount that I
have, which I'm just guessing, maybe five, would have
known that -- that when I brought that up -- that
subject up about, "Hey, should we be giving money to the
Chamber when we're laying folks off?"

He probably should have said, "You know I'm
going to have to -- to have to step down. My wife works
for the Chamber. I don't think that's in -- I think
that's a reasonable request.

UNIDENTIFIED MALE 1: You're saying --
you're saying on the one hand he has a disclosure
obligation. There's -- there's nothing in the law that
gives rise to a disclosure obligation other than the
Form 700 requirement which is a public disclosure. It's
a public document. It's mailable to anybody who wishes
to ask for it.

With respect to your ethics classes, that's
what they're teaching is ethics. Whether it's ethical
to sit and hear g‘matter as which you have at appearance
of impropriety or potential for a conflict of interest,

which are things I as a lawyer I -- I'm required to
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disclose those things. I'm required to get written
waivers from clients if I even have the potential for a
conflict of interest.

Those same requirements do not apply to
Council persons. They are required only to disqualify
themselves when there is a disqualifying financial
interest. I agree with you. It would be -- it's a very
good idea. And I think -- I think the reason you have
come to the conclusion to do is that this is the advice
that you typically get from any city attorney out there.
We will all tell you, if you're willing to come to us
and ask -- you know, "I've got this situation. My wife
works for so-and-so and they're on the agenda." Um,
typically most city attorneys will tell you that Joe --
if you have a question about it, Joe Blow out on the
street is bound to have a question about it. And what
you want as a Council person is to engender confidence
in your decisions. You don't want people out there
questioning your motivations.

So I think if you were to come to me I would
tell you invariably, that's a good idea to disqualify
yourself. And I think that's why -- that's why I
understand why it is you're making these -- these

accusations.

COUNCILMAN LUJAN: You know this information
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on -- on his wife's employment with the Chamber was
brought to me after -- the next day. The following day

by -- by a (Inaudible) board member. 2and he said, "Did
you know --" and I said, "I didn't know that." aAnd T --
you know that's something you're not going to -- you
don't forget where your wife works. You know. You're
talking specifically about a line item that -- that
could be related to that business relationship and --
and there are ethics classes -- I thought those ethic
classes were (Inaudible) in law. Hilda Cantu, very well
thought of city attorney. She does a lot of useful
stuff. She's the one that gave that class here at thig
city hall. And I know the mayor attended. And I know
Jim -- I think, Jim you were here weren't you, too, Jim?

JIM: ©No, we --

COUNCILMAN LUJAN: (Inaudible) and -- and --
and just you know she stands up there, and she's never
said at least and she's never said, "As long as you put
it on your 700 Form, you don't have to make a public
disclosure of this.® Actually, it's just the opposite.
She said, "You need to -- you need to state that
relationship. You need to get up and leave of the
room. "

UNIDENTIFIED MALE 1: When you disqualify

yourself, you're correct. The statute requires you
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Page 10
to -- if you're in open session and you decide to
disqualify yourself, you're required to identify it.
What it is that causes you to recuse yourself. That's
not a requirement if that occurs in session. T think
that may be what she was referring to. But there is
literally nothing in the law that requires you to just
voluntarily disclose in a Council meeting or publically,
Or any other context other than your Form 700, your
financial interests. With respect to -- with respect to
Mr. Derr, the interest is a financial interest because
it meets the definition of more than $500 within
12 months before the decision to a family member.
Determining whether or not it disqualifies him and
whether he was required to recuse himself requires you
to look at whether there was a foreseeable impact by
that particular governmental decision he was making --
approval of the budget on the source of income.

There are lots of -- situations in the
conflicts of interest law, especially as it relates to
the Political Reform Act that are very unclear ag to
whether or not there is a foreseeable effect, which
essentially means it is substantially likely that
something will happen. Just g& the very nature of the
thing which you're engaged in is speculation, but in

certain circumstances there are repeating situations
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Page 11
which -- which occur all the time, and which are the
subject of multiple published decisions by both the
Attorney General and FPPC, which are the two agencies
that essentially enforce this law.

Very few of these issues ever reach the
court, but we have numerous decisions by both of those
agencies, and all of them have come to the same
conclusion in every single case where this has occurred.
Where you have a -- a spouse of a Council person who is
employed by an entity that has a matter for the Council
as to which your decision may hurt or assist that entity
in some fashion. Unless that employee is a high-level
management employee with power over policy and financial
matters, or unless that person has a financial -- a --
an ownership interest of more than ten percent on that
entity, both FPPC and the Attorney General have always
concluded, repeatedly concluded, that that source of
income -- an impact to that source of income is either
financially -- or is either reasonably foreseeable or
material. It's just too attenuated and remote of a
situation to say that -- by -- by -- in the Chambers
case giving them the $14,000 allocation that that's
going to translate into some increase or maintenance of
her salary. You just don't know enough about the entity

to say that's the case. You -- you -- it's -- it's just
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Page 12
completely speculative and there's nothing in those
circumstances that should lead a reasonable person to
conclude that there's any disqualifying financial

interest.

And -- and they've done it time and time
again. So -- so I think I'm in very good company saying
that in Mr. Derr's case, he had no disqualifying
financial interest or conflict of interest in voting on
this budget even though it included the $14,000 to the
Chamber and even though his wife was a part-time
employee at the time, because that's the way the
enforcing agencies interpreted the law. 2And those
enforcing the agencies, if this sort of thing were ever
to get to a court, the courts are required to give those
opinions great weight, and that's exactly what they do.
They -- they typically carry the (Inaudible) --

COUNCILMAN LUJAN: You know, just to kind of
wrap it up, I know we want to get into the other one,
but I think because there's only two people that run the
Chamber and she's one of them. I think -- I think that
that's a situation that bears weight. I'm sure the
money that she's making isn't changing their lifestyle,
but it -- it's hard to be impartial, and any -- any
little thing could tip you one way or the other. And

I'm sure your wife working in the place would kind of
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Page 13
maybe help to lean toward their wellbeing, and because
of that I would like to see a copy of this portion of
the Council sent to the FPPC, and let them hear the,

And they can decide.

They hear this all the time. That's what
they're paid for. They know more about it than anybody
in this room. And -- and I don't know if that's a
simple consensus. It's a very simple matter, you know.
You get somebody to go ahead and just -- just block this
portion of this meeting out and send it to a (Inaudible)
cover letter stating, "Can you hear this?" Aall the
relevant information is within this dialog, which is
probably less than ten minutes. So what would we need
to do to make that happen? PB, do we need a consensus
here of the Council?

UNIDENTIFIED MALE 1: You would need more
than simply a copy of the minutes and the staff report,

and --
COUNCILMAN LUJAN: Just this side of it, not
the whole meeting.
UNIDENTIFIED MALE 1: You would have to
initiate a complaint with the FPPC, otherwise -- they
don't have any jurisdiction to do anythingﬁ

COUNCILMAN LUJAN: Well, why not just

publically issue that complaint and ask the Council to
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-- to give this portion of this meeting to the FPPC, and
have them listen to it, read it, and let them determine
it, if something's been breached. Umn, I'd be
happy either way, but I've just -- I've been to too many
ethics classes to -- to have anybody tell me, "Don't
believe your lying eyes.™®

I know what I see. And when I see things
happen like this, I'm going to call people on it. IFf
you see me do that, call me on it, too, because maybe we
do it unknowingly. Subconsciously. But, um, any
reasonable city elective official that has been around
for any length of time is going to tell you about
disclosure. BAnd it's a very simple matter, and it's not
debatable. And -- and -- you can -- you know, you can
(Inaudible) from home. But when -- when a persons
sitting up here dealing with an issue, if they have
anything that may be a conflict, they need to disclose
it. That wasn't done. What do we need to -- to --
launch a complaint?

UNIDENTIFIED MALE 1: I was simply going to
recommend that you accept the report. If you want to
propose some different action --

COUNCILMAN LUJAN: I think I already have.

I already have done as you have directed a person to

initiate, would have to file a complaint -- or be a
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complaintee (sic), but I'll take that position just to
let this go through the proper channels and let them
determine if there's been a -- a breach in the law or
whatever you call it.

UNIDENTIFIED MALE 1: Well, I would think
that a motion to initiate a complaint with the FPPC
premise upon the factual --

UNIDENTIFIED MALE: Nondisclosure --

COUNCILMAN LUJAN: -- that's disclosed in our
agenda, and in our meeting, minutes, be forwarded to the
FPPC.

UNIDENTIFIED MALE: Does it have to be in
the form of a motion.

UNIDENTIFIED MALE 1: Yes. Let me touch a
little more (Inaudible) Costanzo, what you brought up
the bottom line. I'm just going to -- I'm just going to
run it back a little bit to the what you said earlier.
The -- the disclosure pack and the ethics class
(Inaudible)

The keyword's ethics. And -- and -- and
I've gone through several ethics classes, and -- and
there's been occasions when I first became a counsel, I
had to excuse myself. There was a particular issue
and -- yeah -- and I had to -- and I got advice from the

state and everything. And -- and they give the same
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speech you just gave right now, and -- and -- but I did
disqualify myself because the -- the public -- like you
said earlier, the trust with the public -- you know
you're here to serve. And when you're here to serve --
before you can serve you have to gain the trust of the
citizens out there. You know it's not a question --
it's hard, you know, when you're elected officials, a
lot of decisions have to be made. You can't please
everybody. I'll tell you that right. But -- but
it's -- but, you know, what? You do the best you can,
and the (Inaudible) you cannot please the entire
population. But so long as you get this 70 percent
happy, you're doing great.

But when it comes down to certain items,
ethics and stuff like this in the class, sometimes
you -- you have to really think for the -- if there's a
conflict of any question in your mind, sometimes it's
best to -- like you said ask an attorney or call the --
the public (Inaudible) you know, election. I did, and I
had two -- attorney and them, they both said the same
thing you said. So I excused myself because in my mind
there was -- any kind of reasonable doubt, it's best to
excuse yourself. And really that's just a smart way £

be.

You know and I -- I understand what Dennis
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is saying as well. You know we're -- we're in the
public eye quite a bit and we have gain the trust of the
public. And it's -- sometimes it's very hard. You
know, it's not -- because they don't see us 24/7. You

know. They only see us maybe once a month, a year,

twice a month. You know. Sometimes -- it's -- it's um.
But -- and it's -- it's a tough job. But again as a
public official you -- you're -- you're under the

24-hour watchful eye.

UNIDENTIFIED MALE 2: And I agree with you
that it is a very good idea for any public official to
bend over backwards to try to avoid any kind of an
appearance of impropriety. Try to avoid potentials for
conflict of interest. I think that's the admirable and
bright thing to do, because it does engender public
trust and confidence in this (Inaudible) as a body. You
don't want people questioning you. What we're talking
about here is not ethics but whether or not the law has
been violated.

UNIDENTIFIED MALE: Yeah, and so --

UNIDENTIFIED MALE 1: And that. That T
think is the basis of the motion that the law has been
violated and in my posftion -- and frankly I think I've
got some grounds in this in the form of FPPC decisions

is that that sort of thing is viewed as not foreseeable
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and immaterial -- in the very same circumstance, has
been ruled, time and time again, not to amount to a
disqualifying conflict of interest. and I think --
that's the correct interpretation.

UNIDENTIFIED MALE: We have a number of
school districts that have spouses that have been
elected to serve on -- on school districts and yet they
have they have spouses or teachers in that district.
And routinely that's not considered a conflict of
interest.

UNIDENTIFIED MALE 1: It's the same rule
that applies here.

COUNCILMAN LUJAN: You can't be an employee
of the school district and serve on that board.

UNIDENTIFIED MALE 2: A spouse.

COUNCILMAN LUJAN: Maybe a spouse. You cant
be an employee.

UNIDENTIFIED MALE 1: It's the same rule
that I've described to you that happens time and time
again at the FPPC level, when you've got a spouse that
is working for an employer that has got a matter before
you. They have said that unless that person has a
managerial position or unless that person has an
ownership interest in this employer, it's not

foreseeable. Your -- your decisions are not going to
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have a foreseeable impact on that persons income.

COUNCILMAN LUJAN: But they could sway your

vote.

MAYOR GRAY: Well, I'll tell you what I'm
going to do at this point in time here, because
obviously the next item is referencing the same kind of
issues, and one would -- have an issue about how I would
vote on this particular thing relevant to my issue, um,
coming up. I think it's best that I abstain from any
precedence relevant to this since I'm going to be
recusing myself from the next item, I think I'm going to
turn over the podium to Mayor Pro Tem and let you folks
proceed with these items, and let me know when you're
ready for me to come back.

UNIDENTIFIED MALE 1: Very good move.

COUNCILMAN LUJAN: There's a motion, I'm
going to turn this over to the FPPC.

MAYOR PRO TEM RODRIGUEZ: Any further
discussion from the Council members?

UNIDENTIFIED MALE: No, you know. If you
wish to -- I have no problem with turning -- to the
deal, get back some fact findings. I have no problem
with that.

COUNCILMAN LUJAN: Do you second the motion?

UNIDENTIFIED MALE: Yeah, I'll second the
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1 motion. Yeah. I have no problem with that.

2 MAYOR PRO TEM RODRIGUEZ: Roll call.

3 CITY CLERK: Council member Lujan?

4 COUNCILMAN LUJAN: I.

5 CITY CLERK: Council member Avalos?

6 COUNCILMAN AVAILOS: I.

7 CITY CLERK: Mayor Pro Tem Rodrigquez?

8 MAYOR PRO TEM RODRIGUEZ: Nay.

9 COUNCILMAN LUJAN: Before we send this off
10 I'd like to review it.

11 UNIDENTIFIED MALE 1:. I'm not sending it.
12 I think -- if you -- this should not come from the city
13 managers office. This is a -- this should come from

14 either your city attorneys office or from you as an

15 individual I shouldn't -- I shouldn't be sending it I
16 don't think.

17 UNIDENTIFIED MALE 2: For informational

18 purposes, would Councilman Derr need to file a written
19 complaint with the FPPC?
20 UNIDENTIFIED MALE 1: Actually Councilman
21 Lujan needs to file the written complaint and -- and
22 then we can send along that information. But the
23 complaint needs to be -- as I underétand now how their
24 political practices works is that -- is that yoﬁ have to
25 file the complaint.
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COUNCILMAN LUJAN: Is that correct Neal?
He's -- he's refusing to take part in this, DP.
UNIDENTIFIED MALE 1: I said I felt it
shouldn't -- the complaint should come from him, from

the attorney's office.

COUNCILMAN LUJAN: Then -- then he needs

direction from -- from -- as a matter of fact, I can
amend that motion. To require the City Manager to -- to
go ahead and -- and do the labor on this thing. You

know I‘'ve always wondered you know --

UNIDENTIFIED MALE: As I understand the --
the ocutcome here, um, we are forwarding to FPPC simply
the --

COUNCILMAN LUJAN: Facts.

UNIDENTIFIED MALE: -- needed there's
disclose the facts, which to my mind would be the staff
report, the agenda, the meeting minutes, along with a
cover letter, which I will be happy to write for you,
asking them to loock at it and give us an opinion.

COUNCILMAN LUJAN: Thank you.

UNIDENTIFIED MALE 1: This is what I'm
saying, it should come from the City Attorney's Office
and%not from my office.

COUNCILMAN LUJAN: I knew you were going to

say that. But listen, listen if you need DP to help
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you, I think DP should be at your disposal. Okay.
Because the majority of the councilmen that voted, voted
to go ahead and send the --

UNIDENTIFIED MALE 1: (Inaudible)

COUNCILMAN LUJAN: But -- but maybe you
should let him know or just (Inaudible) make the
determination on this. We're going to send in what we
believe to be the facts and let the FPPC decide if
something's been breached. Okay. That -- that's fair.

MAYOR PRO TEM RODRIGUEZ: Moving on to Item
4. We have a staff report.

UNIDENTIFIED MALE 1: We -- we do. Mayor

Pro Tem, members of the Council, we are again dealing

with a conflict of interest matter that has found it's

way into the public domain. This one relates to Mayor

Ken Gray.

For Councilman Derr's, benefit let me just
repeat some of what I said during the previous item.
The only conflict of interest rule that applies here is
the rules under the Political Reform Act. There are
other conflict of interest rules out there such as
Government Code Section 1090 and the judge-made laws
that I -- I referred to earlier that have other conflict
of interest rules, but because -- all of the matters in

which mayor Gray is alleged to have taken part in are a
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iegislative ptoceedings of this Council.

The only coﬁflict of interest rules that
apply are to -- are the Political Reform Act
requirements with respect to thera financial interest.

I also explained during the previous item that although
a Council person may have a financial interest within
the definition of the statute, which includes such

- things as income in the amoﬁnt of $500 or more in the
preceding 12 months and or 10 percent ownership interest
in something that has a matter pending before the
Council. Those are all financial interests, but in
order to determine whethér or not those financial
interests are disqualifying financial interests, what
you need to do is assess whether or not there is a
reasonably foreseeable affect by a governmental decision
that you're involved in on that eccnomic interest. It
either -- it either increases or decreases that economic
interest in some fashion.

With respect to Mayor Gray, there is no
published decision of the FPPC or of the Attorney
General or of any court which evaluates whether or not

- someone in -- in his situation has a disqualifying
financial interest. It is clear he has a financial
interest with respect to Cal Water, because Cal Water is

a source of income or a business that he owns more than
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ten percent of. With respect to Councilman Lujan's
assertion that one is required to disclose those
financial interests, I looked at the Mayor's Form 700
for all of the relevant time periods, and all of them
disclose the fact that he does work for Cal Water.

So, I -- I believe that the only disclosure
requirement with respect to a financial interest is a
disclosure you're required to make in Form 700. And I
think that Councilman -- or Mayor Gray has made the
appropriate disclosures by disclosing that his company
earns money on occasion from Atwater with respect to
construction projects that he succeeds in getting the
contract on. So those have been disclosed. The -- the
question in -- in Mayor Gray's case is whether or not he
impermissibly participated in a governmental decision
that has a foreseeable impact on that source of income.
You can only determine that by examining whether or not
there is a reasonably foreseeable affect of whatever
governmental decision he is making on that source of
income and to be reasonably foreseeable, it has to be
much more than just a possibility, it has to be a
substantial likelihood.

Witﬂfrespect to Mayor Gray, we have a little
bit of a nuance relative to what -- when it is he's

accused of engaging in, while having a disqualifying
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interest.

He disqualified himself from what I
understand and what I view as the only occasion on which
this Council had before it the issue of whether or not
to exercise eminent domain or to otherwise acquire Cal
Water. So I don't think that the question is whether or
not that governmental decision might have a foreseeable
impact on his source of income. I think the question is
instead whether or not the decisions that he
participated in relating to determining what Cal -- Cal
Water's rate increases were. Determining how to address
that -- excuse me -- and whether or not to seek an
adjustment of that are the decisions that we need to
look into. Excuse me.

With respect to the -- to the acquisition
question. That's a very close question as to whether or
not he would have a disqualifying financial interest on
that issue. -- excuse me -- unfortunately he's taken
that issue away from us. We don't -- we don't really
need to consider that, but just to give you some
background as to why I conclude the way I conclude with
respect to the rate increase issues, let me tell you
where I would be with respect to the acquisition issue:
I think it's clear there's a financial interest there,

but in order to say that there will substantially be an
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impact on this source of income for Ken Gray by a
decision on the acquisition question, I think you
necessarily have to assume -- because this is how he
makes his money from Cal Water -- you have to
necessarily assume that Cal Water is going to punish him
or reward him, as the case may be, by withholding or
granting additional contracts for construction projects.
That's how he makes his money.

To -- to make that assumption is to assume
ﬁhat‘cél Water'will act in a manner which it's
privileged from acting. It -- it's a public utility.
They're not required to go out,'eiamine, get bids, and
take the low bidder, but that is ncrmally what they do.
Sometimes the CUP specifiéally requires them to o that.

In all cases every three years we worry that
Cal Water will make an application for a rate increase
beforé the DUC. ' They -- they include in that
application for a rate increase their capital
expenditures for constiuction projects that they do and
the CPUC and these things in addition to their -- their
operatioﬁai costs, like fuel, electricity -- what have
you.

They examine these things to determine
whether or not Cal Water is acting reasonably becéuse

their rates are a function of what their capital
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investment is and their operational cost is, plus a
reasonable rate of return.‘ And if Cal Water is not able
to demonstrate to the CPUC that it has reasonably
collected and paid a reasonable price for a capital
improvement, that capital improvement is not going to

get incorporated into their rates.

And T am told -- I don't -- I don't have any
written proof of this, but I am told that they adhere to
a practice of -- of soliciting bids and they decide on
what the most reasonable bid is, which may or may not be
the lowest bid. It may have something to do with them
having experience with a particular contractor and
knowing that he's a good contractor. But they do --
they do carefully look at these things and they do
carefully disclose to the CPUC what they're doing.

So I -- I think that while it's -- it's
certainly possible, and it wouldn't be out of the
ordinary for a corporation to behave in that fashion
to -- to punish or award according to whether or not a
vote went their way or not is -- is certainly a
possibility. But I -- I just don‘t think that rises to
the level of being substantially likely to occur.

Simply for that reason, beca&se if -- if they're
behaving that way they're not adhering to that law. and

-- and I've got to presume that CAL Waters is adhering
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to the law.

MAYOR PRO TEM RODRIGUEZ: Any discussion
from the Council?

COUNCILMAN LUJAN: I mean, for me there's a
lot of nuances here just, like the Councilman said. T
think we should handle this exactly how we're handling
Councilman Derr's situation. We shouldn't be the judge.
Turn over any relevant information to the Fair Political
Practice Commission and let them decide. They'll review
it, they'll look at it, send us their opinion. We don't
have to do this. 1In my opinion there's clearly been a
breach of ethics, maybe -- maybe of law. But I'm not
going to be the one to determine that. But I think we
hand it to the Fair Political Practice Commission review
it and like you said before, they'll send us their
opinion.

UNIDENTIFIED MALE 1: Just a -- just a
clarification question for you. Are you agreeing with
me that the only thing we're dealing with here are
decisions relevant to the rate increases?

COUNCILMAN LUJAN: No, no. My
understanding, the information that T was given, is that
he said contracts as far back as ‘04, right?

UNIDENTIFIED MALE 1: Right. I understand

that.
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COUNCILMAN LUJAN: (Inaudible) the planning
commission. He would expect our planning commissioners
to have full disclosure at all of their meetings and --
and we yet to have -- and -- and Mike too, Mike still
hasn't done a public -- public disclosure. And Mayor
Gray still hasn't done a public disclosure of their
relationships. I think that still has to be done if
only -- if only to be ethical. Aand -- and like T said,
I think this goes back to '04. |

UNIDENTIFIED MALE 1: But you are
referencing only the rate increase though (Inaudible)

COUNCILMAN LUJAN: I'm referencing the
take-over discussion. I'm referencing the Mayor going
to San Jose to represent the city on negotiations never

disclosing that they've had a working relationship. As

a matter of fact I think -- as -- as late as -- what the
first of July, I think he turned in his -- his financial
with Cal Water on two -- two wells in Visalia.

You know, these are things the Fair
Political Practice Commission needs to review and weigh.

Let them decide.

UNIDENTIFIED MALE 1: Those are all matters
that had nothing to do with a question of whether or not
to acquire Cal Water as I understand.

COUNCILMAN LUJAN: Well he's -- he was fully
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engaged in those discussions and -- and I can tell you
one thing right now. He was no friend of the folks
advocating take-over. I asked many times to put a vote
on the agenda as an action item so that Council could
vote whether to start proceeding to take over Cal Water
Oor not. Every time we were shot down 3-2 with -- with
Council -- Mayor Pro Tem Rodriguez, Mayor Gray,
Councilman Derr, saying "No. No. We don't want --
don't put it on the agenda. We're still talking." I
think the closest we ever got to this thing was a
consensus and it was 3-2 also. It was only until --
what was it -- three weeks ago in closed session, and
this came out -- out of left field. You know he got up
and he said, "Hey, I've got a working relationship with
Cal Water I can't participate in this discussion."

MAYOR PRO TEM RODRIGUEZ: You know, I have a
comment here to make.

COUNCILMAN LUJAN: Well, let me finish.

And then I thought to myself, "Well, gee.
You're about nine months too late. We've been talking
about this for -- for over nine months. And today you
decide to tell us this." It -- it doesn't pass the
smell test. J

MAYCOR PRO TEM RODRIGUEZ: You know, I can

vouch for Mayor Gray, in a sense, that when these
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discussions began to occur, he instructed you -- as a
matter of fact -- he offered you the job to represent

the City on our behalf.

COUNCILMAN LUJAN: He did.

UNIDENTIFIED MALE 1: (Inaudible)

MAYOR PRO TEM RODRIGUEZ: Yoﬁ had every
opportunity.

COUNCILMAN LUJAN: I'm going to explain what
you are trying to say. What you are trying to say --
not very well -- is that I was told I can't use city
staff to do this. There was one other time I was told I
can't use city staff to investigate -- a -- misconduct.

MAYOR PRO TEM RODRIGUEZ: It has no
representation of city staff. This is more an
invitation to a Council member since you were so
passionate about it.

COUNCILMAN LUJAN: My friend -- (Inaudible)

-~ letter. What the letter says, "Here's three phone
numbers, go at it." You know, this is something that
comes up time and time again. You know that we have
very well paid staff, and you know that to have -- have
our esgsteemed DB tell me, "You do the letter," and -~ and
you know iInaudible) Hey, I'm getting 210 bucks a
week -- a month. That's my (Inaudible) to be a

Councilman. He's knocking down at least a hundred, 40
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grand. Let him write the damn letter. You've got to
earn your pay.

MAYOR PRO TEM RODRIGUEZ: Let's finish up
the talking and come to a solution here.

COUNCILMAN LUJAN: Well, I think I have a
solution. Let's just handle it the way we're
handling --

MAYOR PRO TEM RODRIGUEZ: Is that a motion?

UNIDENTIFIED MALE 1: Let's try to get?
Clarification from Councilman Lujan as to whether or not
he considered the -- the acquisition issue to be one of
the matters (Inaudible)

COUNCILMAN LUJAN: It is one of the
matters -- it is one of the matters, ves.

MAYOR PRO TEM RODRIGUEZ: Let's continue
here.

UNIDENTIFIED MALE 1: I was just going to
say, in my view, the only time that's been on the agenda
was July 18th; and, in my view, I don't believe this
Council has ever taken a vote.

COUNCILMAN LUJAN: No.

UNIDENTIFIED MALE 1: Is whether or not to
include a matter on the agenda.

COUNCILMAN LUJAN: I've said it time and

time again. Put it on as an action item. T want a vote
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as to whether or not to take over the Water Company. We
have three people staunch, staunch supporters of Cal
Water that are, the Mayor, Mayor Pro Tem, and Councilman

Derr. They want (Inaudible) their increase of

48 percent in less than three years is just -- I -- I
hear that, and something would just ring so -- so wrong.
How could any -- a normal, a sensible individual look at

a 48 percent increase in water rates in less than three
years and say that is justifiable? That just doesn't
wash. And it all -- now with this -- this relation,
maybe it's all starting to make sense now.

Like I said, it's very difficult to be
bias -- to be unbiassed and any little thing can tilt
you one way or another, and having a working
relationship with an eﬁtity definitely, definitely will
slant your thinking. With that I'd like to make a
motion to handle this situation exactly like we're
handling Councilman Derr's.

MAYOR PRO TEM RODRIGUEZ: Mike, you have a

comment? (Inaudible)

MAYOR PRO TEM RODRIGUEZ: Do we have a
second?

UNIDENTIFIED MALE 2: I'll second. That
way -- you know, let's clear the air. Let's let the

public relations handle it. That's no problem.
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UNIDENTIFIED MALE 1: July 18th was the only
time that that item came into a decision mode. We
talked about this before. We've been bothered by the
fact that the rates were high. We -- we have sent
people out to negotiate. We sent Cal Water out to
negotiate. We sent everybody else --

COUNCILMAN LUJAN: But we never sent the
mayor, he just went on his own and came back and
reported.

MAYOR PRO TEM RODRIGUEZ: Let's let him
finish.

COUNCILMAN LUJAN: Ckay.

UNIDENTIFIED MALE 1: But on July 18th was
the first time this came into a decision mode. And July
18th is when the Mayor recused himself, stepped away
from the discussion, andyleft it to the four of us, at
which point we decided not to move ahead with it. I'm
not sure why the discussions between April the 18th and
July 18th fall to the classification of something that's
evil, or inappropriate, and I appreciate just a little
bit of input as to what you think was wrong between
that.

COUNCILMA&JLUJAN: The take-over of the
Water Company has been debated for nine months. Okay.

UNIDENTIFIED MALE 1: The take over of the
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Water Company's been debated for four years.

COUNCILMAN LUJAN: Okay, okay. That's fine.

CITY CLERK: 60 years.

COUNCILMAN LUJAN: (Inaudible) we've all
been fully engaged in this debate. And anybody that had
any kind of working relationship with Cal Water, which
is the (Inaudible) talking about. Hey, do we keep thenm,
do we take it over -- that's been a discussion and we've
all been fully engaged in that, and don't you think it's
just common ethics? 2and we've all been taught that in
the ethics classes that we've all taken that we disclose
these things. You know, it's called full disclosure.
Takes about ten secdnds.

"Hey, I've got a working relationship with
Cal Water. I'm not going to sit down on this one."
That's all you've got to do, and you're legal. You're
ethical. And that didn't happen. &and it didn't just
hap?en on -- on the water take over. What's happened is
the chair man of the planning commission -- this is the
first I've heard. We've probably all heard of it. pid
anybody else know that Ken had contractual relationships
with Cal Water since 2004. You did? Well, maybe you
should have told us. |

CITY CLERK: It's on his forms.

COUNCILMAN LUJAN: Well, maybe you should
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have told us. You know how many forms we go through.
I've never gone through yours Mike.

UNIDENTIFIED MALE 1: It is a matter of
public record.

UNIDENTIFIED MALE: It is a matter of public
record since 2008.

COUNCILMAN LUJAN: But not since he was
planning commissioner?

CITY CLERK: It is listed on his form.

COUNCILMAN LUJAN: (Inaudible) DB, did you
know about it, DB?

UNIDENTIFIED MALE: I did not look at the
forms.

COUNCILMAN LUJAN: You know, I mean -- you

know. The City Clerk, she handles this, so I understand

that she knows it. But god -- you know maybe Cal Waters
should have said -- maybe -- you know just for the
record.

UNIDENTIFIED MALE: {Inaudible)
COUNCILMAN LUJAN: Well, you are Visalia.
UNIDENTIFIED MALE: I am Selma, California.

{Inaudible)
UNIDENTIFIED MALE: Go back to Mike's

question.

UNIDENTIFIED MALE 1: What happened from
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April to July that has you bothered here? (Inaudible)

COUNCILMAN LUJAN: No, no, no, no, no.

There was a relation when he told us, "Hey, I've got
contracts with Cal Water. 1I've got to sit this out." T
thought to myself, why did you wait so long to tell us?

UNIDENTIFIED MALE: There was nothing to
tell about.

COUNCILMAN LUJAN: Listen. Listen. I've
been trying to make motions to try to take over the
Water Company. As a matter of fact, when we had those
folks here -- when we were able -- when DB allowed me to
use our telephone system, and we had people here
advocating the take-over. At that time T was going to
make a motion. I was told you can't make a motion --
blah blah blah.

And you know I have been stone --
stonewalled in making a motion to take over Cal Water.
Okay. And -- and that to me you know didn't make sense.
It was illogical. But -- but I can see, maybe there was
some influences there.

Now, I say let the Fair Political Practice
Commission make the determination. (Imaudible)

MAYCR PRO TEM RODRIGUE%: Can I reiterate
some fact? Has he filled out his Form 7007

UNIDENTIFIED MALE 1: Yes.
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MAYOR PRO TEM RODRIGUEZ: Has he indicated
that he has done work with Cal Water?

UNIDENTIFIED MALE 1: Yes.

MAYOR PRO TEM RODRIGUEZ: Did he recuse
himself on the one and only vote in talks with Cal
Water?

UNIDENTIFIED MALE 1: The one and only time
in which the acquisition or possible acquisition of Cal
Water has been --

COUNCILMAN LUJAN: (Inaudible)

MAYOR PRO TEM RODRIGUEZ: And he recused

himself?

UNIDENTIFIED MALE 1: And he recused
himself.

COUNCILMAN LUJAN: That wasn't a vote, gir.
That was a consensus. Okay.

UNIDENTIFIED MALE 1: No, no.

COUNCILMAN LUJAN: Nobody made a motion to

take it over. That was -- that was a closed session
consensus. Because I said, "Hey ~- listen we don't have
the votes," (Inaudible) and boom, boom, boom, and he

said, "Hey, I work for them. I've got to step out.®
And I thought to myself, what the --
UNIDENTIFIED MALE 1: It was specifically

if, you recall placed on the closed session agenda
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because eminent domain is a legal proceeding and the
question specifically before you on that occasion was
whether or not you wanted to -- to start eminent domain
proceedings. And that's the first and only time other
than the 16 years prior to that, that acquisition of Cal

Water, the decision to do that has actually been on the

agenda.

I recognize that Councilman Derr, has -- on
every occasion, you know, from April -- whatever that
date is -- up to July 18th. He has indeed said things

like, "We should be taking over Cal Water during the
course of these meetings." That doesn't mean that that
matter was on your agenda. What was on your agenda was
what we should be about the rate increase.

UNIDENTIFIED MALE: It -- it isn't Derr.

(Inaudible)

UNIDENTIFIED MALE 1: I meant Lujan.

MAYOR PRO TEM RODRIGUEZ: Any further
discussion from the Council? We have a first and a
second on the table.

UNIDENTIFIED MALE 1: That's it.

MAYOR PRO TEM RODRIGUEZ: Now, call the
roll.

UNIDENTIFIED MALE 2: Dennis -- now

(Inaudible) let's just clear the air. Let the Political
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Fair Practice know, and like you said, resolve this and,
like you said, you know. No big deal, and that way the
public knows too, you know.

CITY CLERK: We're not hiding anything.

UNIDENTIFIED MALE 2: We're not you know and
I want to get the conflicts of these people up front
that we are making right decisions and let the
proceedings follow through, that's all. Because you've
got to gain the trust of the people out there you know,
and it's stuff like this, Dennis, and it -- it puts
distrust of people out there, and I don't want that to
make place out there in the public, you know. I don't
care if it's, you know, any situation. The citizens,
fire police, or anybody -- you know, that we deal with
and -- and in any basis, I want to make sure that they
trust us in decisions that we make.

UNIDENTIFIED MALE: Does it cost us anything
to do that?

UNIDENTIFIED MALE 1: Other than what you
pay me for my time, no.

MAYOR PRO TEM RODRIGUEZ: Any further
discussion.

UNIDENTIFIED MALE: No, I'm done.

CITY CLERK: Just to let you know, the FPPC

is running about a year behind on decisions.
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1 UNIDENTIFIED MALE: Beautiful.
2 CITY CLERK: They're short-staffed.
3 UNIDENTIFIED MALE: I don't think anybody's
4 in a big hurry.
5 MAYOR PRO TEM RODRIGUEZ: Thank you. Call
6 the roll, please.
7 CITY CLERK: Council member Lujan?
8 COUNCILMAN LUJAN: I.
9 CITY CLERK: Council member Avalos?
10 COUNCILMAN AVALOS: T.
11 CITY CLERK: Council member Derr?
12 COUNCILMAN DERR: T.
13 CITY CLERK: Mayor Pro Tem Rodriguez?
14 MAYOR PRO TEM RODRIGUEZ: Nay.
15
16
17
18
19
20
21
22
23
24
25
Selma City Council Meeting
(559) 222-1200 (888) 346-5559



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

® o 1

STATE OF CALIFORNIA

COUNTY OF FRESNO
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Fresno, State of California, hereby certify that the
foregoing pages represent a full, complete, and accurate
transcription of the CD proceedings represented to me.

This CD has been transcribed to the best of my
ability to hear and comprehend the said recording.

I further certify that I am not related to any of the
parties or counsel for any of the parties in the
foregoing action or in any way interested in the outcome

of the cause herein.

| 74‘9%/ %}Q,@\/&W
NI Jo

ASHLEY L. PROXMIRE, CSR No. 13664




CITY OF SELMA
WORKSHOP/PRE-COUNCIL MEETING
AUGUST 15, 2011

The workshop/pre-Council meeting was called to order at 6:00 p.m. in the Council
chambers. Council members answering roll call were: Avalos, Derr, Lujan, Mayor Pro

Tem Rodriguez, and Mayor Grey.

Also present were City Manager Heusser, City Attorney Costanzo, Interim Police Chief
Dyck, Acting Fire Chief Kain, Financial Consultant Yribarren, the press, and interested
citizens.

The agenda for this meeting was duly posted in a location visible at all times by the general
public seventy-two hours prior to this meeting. '

EXECUTIVE SESSION: Mayor Grey recessed the meeting into closed session at 6:02
p.m. to discuss one (1) Potential Litigation case and a conference with the city’s labor
negotiator regarding Fire Department negotiations.

The meeting reconvened at 7:03 p-m. with nothing to declare in the open session of the
meeting.

ADJOURNMENT: There being no further business, the meeting was adjourned at 7:04
p.m.

Respectfully submitted,

Melanie A. Carter, CMC
City Clerk Kenneth Grey
Mayor of the City of Selma




CITY OF SELMA
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The workshop/pre-Council meeting was called to order at 7:10 p.m. in the Council
chambers. Council members answering roll call were: Avalos, Derr, Lujan, Mayor Pro
Tem Rodriguez, and Mayor Grey.

Also present were City Manager Heusser, City Attorney Costanzo, Interim Police Chief
Dyck, Acting Fire Chief Kain, Financial Consultant Yribarren, the press, and interested
citizens.

'The agenda for this meeting was duly posted in a location visible at all times by the general
public seventy-two hours prior to this meeting. :

ORAL COMMUNICATIONS: Pastor Ming stepped to the podium and invited the
Council and all present to a special 10-year remembrance of the 9-11 tragedy.

Mr. Quannah Morgan, stepped forward to report on an ilegal carport structure on his
street. Staff reported that they would look into the matter.

CONSENT CALENDAR: Council member Derr asked that agenda item 1.c. be pulled for
separate discussion. Motion to approve the remainder of the Consent Calendar was made
by Mayor Pro Tem Rodriguez and seconded by Council member Avalos. Motion carried

with the following vote:

AYES: Rodriguez, Avalos, Derr, Lujan, Grey
NOES: None
ABSTAIN: None
ABSENT:  None

a. Minutes of the August 1, 2011 workshop/pre-Council meeting approved as
written.

b. Minutes of the August 1, 2011 regular meeting approved as written.
C. Pulled for separate discussion

d. Check register dated August 9, 2011 approved by standard motion.
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AGENDA ITEM 1.c. - RESOLUTION RE-ADOPTING THE 2003 SELMA BICYCLE
TRANSPORTATION PLAN WITH APPROVED CHANGES: Council member Derr
stated that he had asked for this to be pulled in order to show Council a walkway/bicycle
route map for the City of Clovis

After discussion, motion to approve RESOLUTION NO. 2011-42R, A RESOLUTION OF
THE CITY COUNCIL OF THE CITY OF SELMA RE-ADOPTION THE 2003 SELMA
BICYCLE TRANSPORTATION PLAN WITH APPROVED CHANGE was made by
Council member Derr and seconded by Council member Lujan. Motion carried with the

following vote:
AYES: Derr, Lujan, Avalos, Rodriguez, Grey
NOES: None
ABSTAIN: None
ABSENT: None

CONSIDERATION AND NECESSARY ACTION ON RESOLUTION ACCEPTING
STATE CITIZENS OPTION FOR PUBLIC SAFETY COPS) GRANT — PUBLIC
HEARING AND ADOPTION: Mayor Grey opened the public hearing at 7:20 p.m. There
being no one to speak for or against the proposal, the public hearing was closed at 7:21 p.m.

After discussion, motion to approve RESOLUTION NO. 2011-43R, A RESOLUTION OF
THE CITY COUNCIL OF THE CITY OF SELMA ACCEPTING STATE CITIZENS
OPTION FOR PUBLIC SAFETY (COPS) GRANT was made by Council member Derr
and seconded by Mayor Pro Tem Rodriguez. Motion carried with the following vote:

AYES: Derr, Rodriguez, Avalos, Lujan, Grey

NOES: None

ABSTAIN: None

ABSENT: None

CONSIDERATION AND DETERMINATION GF WHETHER COUNCIT. MEMBER
DERR HAD A DISQUALIFYING INTEREST IN VOTES ON OR PARTICIPATION

IN MATTERS RELATING TO THE FISCAL YEAR 2011-2012 BUDGET
ADOPTION: Before beginning discussion, Council member Derr recused himself from

discussion and left the room.
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City Attorney Costanzo reviewed for the Council the allegations that have arisen regarding
Council member Derr’s lack of disclosure that his wife works for the Selma Chamber of
Commerce prior to voting for adoption of the 2011-2012 fiscal year budget.

He reviewed the applicable sections of the Public Records Act and stated that in his opinion
a disqualifying Conflict of Interest did not exist since Ms. Derr is part time, or does not
hold a managerial position or ownership interest in the Chamber of Commerce.

Since the next item on the agenda pertained to him and is similar, Mayor Grey recused
himself from the meeting and left the room.

Discussion then occurred and Council member Lujan moved to send the matter to the Fair
Political Practices Commission (FPPC) for opinion. The motion was seconded by Council
member Avalos and carried with the following vote:

AYES: Lujan, Avalos
NOES: Rodriguez
ABSTAIN: None
ABSENT: None

RECUSED: Derr, Grey

CONSIDERATION AND DETERMINATION OF WHETHER COUNCIL, MEMBER
GREY HAD A DISQUALIFYING INTEREST IN YOTES ON OR PARTICIPATION
IN MATTERS RELATING TO CALIFORNIA WATER SERVICE COMPANY:
Before beginning discussion, Council member Derr returned to the dais. Mayor Grey was
not present.

City Attorney Costanzo reviewed for the Council the allegations which have arisen
regarding Mayor Grey'’s lack of disclosure that his company, BVI Construction, has had
construction contracts with California Water Service Company (in the past), prior to
discussion of Selma’s water rates and possible takeover, by eminent domain, of the water

system.

He reviewed the applicable sections of the Public Records Act and reported that in his
opinion no disqualifying Conflict of Interest exists because prior to,the July 18, 2011
Council meeting nothing had appeared on an agenda regarding the take-over of the water
system, from Cal Water, and that the only time it had been scheduled (J uly 18, 2011 as
potential litigation in closed session) Mayor Grey had recused himself and left the room.
He also stated that all discussion prior to July 18 had only been about contacting the
California Public Utilities Commission (CPUC) regarding a possible reduction in the water
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rates for the citizens of Selma and representing the City at a meeting regarding those rates.
He also reported that Mayor Grey had reported California Water Service Company as a
source of income on his 2008 and 2010 Form 700 (Conflict of Interest form) filed with the

FPPC.

Discussion then occurred and Council member Lujan moved to send the matter to the Fair
Political Practices Commission (FPPC) for opinion. The motion was seconded by Council
member Avalos and carried with the following vote:

AYES: Lujan, Avalos, Derr

NOES: Rodriguez

ABSTAIN: None

ABSENT: None

RECUSED: Grey
DEPARTMENTAL REPORTS: City Manager Heusser reported on attending a League
meeting regarding high-speed rail and its proposed route, and a meeting with the County
regarding medical marijuana. He also reported that the City’s TRAN will close on
Thursday and that the City has received plans for 66 homes in the Valley View tract. He
also reminded the Council of the Hyundai ribbon cutting on Wednesday.

COUNCIL REPORTS: Council member Avalos reported on attending an event at Valley
Life Church in which Alan Autry spoke.

Council member Lujan reported on problems with Police Department dispatching and his
disappointment with Senator Rubio’s position on the high-speed rail route.

Council member Derr stated and consensus was given for him to miss the Annual League
Conference in September since the City will be represented by another individual. He
reported on attending a retirement event at S-K-F and that he will be playing music at the
next “Concert in the Park” and that he will be paid by the Chamber of Commerce.

Mayor Pro Tem Rodriguez reported on attending a ribbon cutting at the new cupcake store
and that the Shock U10 girls softball teamn had placed 5" in their recent event.

Mayor Grey also repdrted on dispatching problems and the need for clean up at a vacant lot
on Sierra View Street.

ORAL COMMUNICATIONS: Mr. Dennis McKenry, 1315 Evergreen stepped forward to
report on two vacant houses in his neighborhood that need clean up due to weeds.
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ADJOURNMENT: There being no further business, the meeting was adjourned at 8:41
p.m.

Respectfully submitted,

Melanie A. Carter, CMC
City Clerk Kenneth Grey
Mayor of the City of Selma

Resolution Nos: 201 1-42R, 2011-43R




