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June 12, 2017

VIA ELECTRONIC MAIL

Ms. Jodi Remke, Chair

Ms. Erin Peth, Executive Director
Fair Political Practices Commission
428 J Street, Suite 620

Sacramento, CA 95814

EMAIL: epeth@fppc.ca.gov

RE: **Time-Sensitive Election Matter** Immediate Request for
Determination of Question of Law and Re-Consideration of
Commission Written Advice and Guidance at June 29, 2017
Commission Meeting

Dear Ms. Remke and Ms. Peth:

I write on behalf of my client, the Senate Democratic Caucus
(hereafter “Senate Democrats”), to request that the Commission make a
determination on a question of law at its upcoming meeting on June 29, 2017.
This request is a time-sensitive election matter because it affects the ability of
state candidates to contribute to a recall committee controlled by Senator Josh
Newman. Because the recall process is underway and a delay in considering
this issue will adversely affect interested parties’ ability to engage in lawful
campaign activity, we request that the Commission consider this request
immediately.

Government Code section 85301 imposes limits on the amount of
contributions that may be made to and accepted by state candidates depending
on the office being sought. Subdivision (a) of Section 85301 imposes a limit
on candidates for the state legislature, subdivision (b) provides a higher limit
for statewide candidates other than governor; and (c) provides the highest
limit for candidates for Governor. Section 85305 separately provides that
contributions from one candidate for elective state office to another candidate
for state office are subject to the limit imposed by Section 85301(a). That
limit is currently $4,400.

L All references are to the California Government Code unless otherwise indicated.
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Recall elections involving state candidates are treated differently from regular state
candidate elections in that contribution limits do not apply on contributions to committees to
support or oppose the recall. That is, any donor may contribute an unlimited amount to a recall
committee controlled by a state candidate. This exception to the contribution limits for state
candidate recall committees is found in Section 85315. Section 85315 provides:

(a) Notwithstanding any other provision of this chapter, an elected state
officer may establish a committee to oppose the qualification of a recall
measure, and the recall election. This committee may be established
when the elected state officer receives a notice of intent to recall
pursuant to Section 11021 of the Elections Code. An elected state
officer may accept campaign contributions to oppose the qualification of
a recall measure, and if qualification is successful, the recall election,
without regard to the campaign contribution limits set forth in this
chapter. (Emphasis added.)

The contribution limits applicable to state candidates — including the limits imposed by
Section 85301(a) and Section 85305 — as well as the exception to the limits provided in Section
85315(a) for recall committees are contained in Chapter 5 of the Political Reform Act. Fair
Political Practices Commission regulations confirm that the contribution limits do not apply to a
recall committee, as follows: “Pursuant to Section 85315, the contribution limits of Chapter 5 of
the Act do not apply to contributions accepted by an elected state officer who is the target of a
recall into a separate recall committee established to oppose the qualification of the recall
measure or the recall election.” (2 CCR 818531.5(b).) In addition, Section 82043 includes recall
elections within the definition of “measures,” which are not normally subject to contribution
limits.

However, in 2008, the FPPC issued the Johnson Advice Letter, A-08-032, which
concluded that the contribution limits imposed by Section 85301 apply to state candidates
contributing to a recall committee controlled by another state candidate even though those
contribution limits do not apply to anyone else.? (See Exhibit 1.) The FPPC acknowledged that
Section 85315 allows a state candidate-controlled recall committee to accept unlimited
contributions, but concluded that Section 85305 prohibits state candidates from making
contributions above the limits in Section 85301(a). The FPPC’s conclusion in the Johnson
Advice Letter is consistent with the FPPC’s Fact Sheet on Recall Elections (originally published
2008 and updated March 8, 2011). (See Exhibit 2.)

The determination reached by Commission staff in the Johnson Advice Letter and the
Fact Sheet on Recall Elections (2008/2011) that contribution limits apply to contributions made
by state candidates to a recall committee controlled by another state candidate is inconsistent
with the plain meaning of Section 85315, which provides a clear exception to all contribution

2 The Johnson advice request was submitted on behalf of state candidates who wished to contribute to the
recall committee of Senator Jeff Denham.
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limits contained in Chapter 5 of the Act, “[n]otwithstanding any other provision of this chapter.”
Imposing limits on contributions to recall committees is also inconsistent with the statutory
treatment of recall elections as “ballot measures” rather than as candidate elections.

For these reasons, we request that the Commission reconsider the staff guidance
contained in the Johnson Advice Letter and Fact Sheet on Recall Elections and make a
determination of law that the contribution limits imposed by Sections 85305 and 85301(a) do not
apply to contributions from state candidates to a recall committee controlled by another state
candidate. Because this is a time-sensitive election matter, we request that you consider this
issue at your June 29, 2017 meeting.

Very truly yours,
OLSON HAGEL & FISHBURN LLP

.
RICHARD R. RIOS

RRR/mdm

cc: Commissioners Audero, Casher, Hatch, and Hayward



Exhibit 1 — Johnson Advice Letter (A-08-032)
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LexisNexis®

FOCUS -1 of 21 DOCUMENTS

CALIFORNIA FAIR POLITICAL PRACTICES COMMISSION
ADVICE LETTERS

Our File No. A-08-032
2008 Cal. Fair-Pract. LEXIS 43
April 11, 2008
[*1] Jimmie E. Johnson, Bell, McAndrews & Hiltachk, LLP, 455 Capitol Mall, Suite 801, Sacramento, CA 95814

Re: Your Request for Advice

Dear Mr. Johnson:

This letter responds to your request for advice regarding the campaign provisions of the Political Reform Act (the
"Act")., nl

QUESTION

May a candidate for elective state office, or a committee controlled by such a candidate, contribute unlimited sums
to a committee controlled by a different candidate for elective state office that was established exclusively to oppose the
qualification of a recall petition, and any subsequent recall election, against that candidate?

CONCLUSION

No. Section 85315 permits the target of a recall to accept contributions "without regard to the campaign contribu-
tions limitations” of Chapter 5, but Section 85305 is not one of the "contributions limitations" referenced by Section
85313, Section 85305 is a limit on inter-candidate transfers which is not affected in any way by Section 85315,

FACTS

Your law firm represents [*2} several "candidates for elective state office,” as the term is defined at Sections
82007 and 82024. You report that these candidates each wish to make contributions in excess of § 3,600 to the Friends
of Jeff Denham Against the Recall, a committee controfled by Senator Denham (ID # 1300419). The candidates you
describe would like to make their contributions at some time between the date of your letter and the June 3, 2008
statewide election. You indicate that you are also representing Senator Denham's recall committee in seeking this ad-
vice.

Senator Denham is the "target officer” of the recall as this term is defined by Regulation 18531,5(a)(1). His recall
committee is separate from all other committees he controls, and was established exclusively to oppose the qualification
of the recall petition against him, and any related recall election should the petition qualify for the ballot,

ANALYSIS

Section 82024 defines "elective state office” to include a state legislative office. Section 82007 defines the term
"candidate” as an individual who is listed on a ballot (or who has qualified to have write-in votes counted by election
officials) for any elective office, which includes any [*3] “elective state office." Section 82007 also provides that: "An
individual who becomes a candidate shall retain his or her status as a'candidate until such time as that status is termi-
nated." The word "candidate" thus includes an incumbent in any "elective state office.” Senator Denham, as an incum-
bent elective state officer, is therefore also a "candidate for elective state office" within the meaning of the Act. n2

To assist you in following our discussion, we begin by quoting the statutes and regulations central to your inquiry.
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Section 85315(a)

"(a) Notwithstanding any other provision of this chapter, an elected state officer may establish a com-
mittee to oppose the qualification of a recall measure, and the recall election, This committee may be es-
tablished when the elected state officer receives a notice of intent to recall pursuant to Section 11021 of
the Blections Code. An elected state officer may accept campaign contributions to oppose the qualifica-
tion of a recall measure, and if [*4] qualification is successful, the recall election, without regard to
the campaign contributions limits set forth in this chapter. The volumtary expenditure limits do not apply
to expenditures made to oppose the qualification of a recall measure or to oppose the recall election,”
(Emphasis added.) n3

Regulation 18531.5(b)(1)
"(b) Application of Contribution and Voluntary Expenditure Limits to State Recalls,

(1} Target Officer. Pursuant to Government Code section 833135, the contribution limits of Chapter 5 of
the Act do not apply to contributions accepted by an elected state officer who is the target of a recall into
a separate recall committee established fo oppose the qualification of the recall measure or the recall
election. Pursuant to Government Code section 85315, the voluntary expenditure limits of the Act do not
apply to expenditures made by an elected state officer who is the target of a recall to oppose the qualifi-
cation of the recall measure or the recall election.”

Section [*5] 85308
"A candidate for elective state office or committee controlled by that candidate may not make any con-

tribution fo any other candidate for elective state office in excess of the limits set forth in subdivision (a)
of Section 85301."

Section 85301(a)

"(a) A person, other than a small contributor committee or political party committee, may not make to
any candidate for elective state office other than a-candidate for statewide elective office, and a candidate
for elective state office other than a candidate for statewide elective office may not accept from a person,
any contribution totaling more than three thousand dollars (§ 3,000) per election.” nd

You interpret both Sections 85315(a) and Regulation 18531.5(b)(1) as providing that a candidate for elective state
office, once he or she becemes the target of a recall, may accep! contributions unlimited by the contribution limits of
Chapter 5 of the Act. We agree with that interpretation.

But before proceeding further, it is important [*6] to note that the limits in Chapter 5 on contributions that a per-
son may make and a candidate may accept are Sections 83301 and 85302, Together, these two provisions establish a
comprehensive set of candidate contribution limits, Yet Chapter 5 also contains a separate provision, Section 85305,
that specifically limits contributions that a candidate may make to another candidate.

Section 85305 limits the contribution a candidate may make to another candidate to the amount permitted by Sec-
tion 85301(a). We cannot assume that Section 85305 is simply a pointless eche of Section 85301, a "contribution limit"
duplicative of Section 85301 which could be deleted from the Act without any effect whatever, Certainly, before reach-
ing such a conclusion, we must inquire into the legislative intent underlying Section 853035, to see whether this statute
wag in fact written to serve a purpose entirely separate and distinet from Section 85301,

When the Commission interprets a statute, it follows the same canons of statutory constriction employed by the
courls. Britton et al. v. Dallas Ainnotire. Inc. et al. (2007) 153 Cal App.4th 127, 131-132 provides a recent, succinct
[(*7] statement of these principles:

"Our primary objective in interpreting a statute is to determine and give effect to the underlying legisla-
tive intent. We begin by examining the statutory language, giving the words their usual, ordinary mean-
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ings and giving each word and phrase significance. The meaning of a statute may not be determined from
a single word or sentence; the words must be construed in context, and provisions... relating to the same
subject matter must be harmonized to the extent possible. An interpretation that renders related provi-
sions nugatory must be avoided; each sentence must be read not in isolation but in the light of the statu-
tory scheme; and if a statute is amenable to two alternative interpretations, the one that leads to the more
reasonable result will be followed. If the terms of the statute are unambiguous, we presume the lawmak-
ers meant what they said, and the plain meaning of the language governs." (Internal citations and quota-
tion marks omitted.)

We understand the legislative intent of Section 85305 as providing a special rule applicable to contributions by one
candidate to another, to limit the transfer of funds, including campaign war-chesis, among [*8] incumbent officehold-
ers ta cement political alliances or to stave off challenges by outsiders. Thus we construe Section 85305 as a specific
candidate use limitation, standing separate and apart from the more general contribution limitations elsewhere set forth
in Chapter 5.

Our view of the legislative intent underlying Section 85305 has always followed the legislative history of this stat-
ute, Our staff memorandum of July 26, 2002 supporting adoptlon of Regulation 18535 (at the Commlssmn 5 August,
2002 meeting) reviewed the 1eg1slat1ve history in its opening pages:

"Section 85305 of Proposition 34 was intended to limit the movement of campaign funds between state candidates.
Legislative leaders in the Senate and the Assembly typically raise funds to support candidates of their party in important
races. The summary of Proposition 34 by the legislative analyst contained in the ballot pamphlet stated as follows:

"This measure repeals a provision of Proposition 208 that bans transfers of funds from any state or local
candidate or officeholder to any other candidate, but establishes limits on such transfers from state can-
didates.'

Further, the 'Argument in Favor' of Proposition [*9] 34 in the ballot pamphlet stated:

'Proposition 34 Stops Political Sneak Attacks - In no-limits California, candidates flush with cash
can swoop into other races and spend hundreds of thousands of dollars at the last minute to elect their
friends, Proposition 34 stops those political sneak attacks,"

Our interpretation of Section 85305 as applying to contributions made by one candidate to another distinguishes
this statute from Section 85301, This view of Section 85305 is supported by the point mentioned earlier that, if Section
85305 were categorized as a "contribution limitation" comparable to Section 85301, it would have no function beyond
duplicating certain portions of Section 85301, while the distinctive language of Section 85305, focused on a particuiar
use of funds by a'candidate, would be overlooked. The coatribution limits of Chapter 5, such as Section 85301, are
couched in language like Section 85315, which addresses the amounts that may be "accepted” by the recipient candi-
date. Section 85305 contains no such language.

In addition to these more formal clistin'ctions, the evident intent of Section 85305 would be defeated if Section
85315 were construed to suspend the [*10}  statute (as one of the "campaign contributions limits set forth in this chap-
ter") to permit the transfer of funds by a candidate to assist when a candidate is threatened by a recall election,

Finally, Regulation 18535(c) specifies that the restrictions of Section 85305 apply to the aggregate total of contri-
butions made from a candidate's personal funds or assets and contributions made by all committees controlled by the
candidate. Thus a candidate may not contribute to another candidate a sum that, from all sources, aggregates to more
than the amount permitted by the limits of Section 85301(a).

In summary, Section 853135 lifis the contribution limits of Chapter 5 in the cvent of a recall election, but we cannot
conclude that Section 85305 is one of the contribution limitations referenced by this statute, The legislative purpose of
Section 85305 is also best served by recognizing that it is not suspended by operation of Section 85315, This interpreta-
tion of Section 85315 was published in answer to Question 19 in the 2003 Fact Sheet on Recall Elections, (see Question
19) available on the Commission's website at: http://www.fppc.ca.gov/library/recalifactsheet. pdf,

If you have [*11] other questions on this matter, please contact me at (916) 322-5660.

Sincerely,
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Scott Hallabrin

General Counsel

By: Lawrence T. Woodlock
Senior Counsel, Legal Division

FOOTNOTES:

nl The Political Reform Act is contained in Government Code Sections 81001} through 91014, All statutory
references are to the Government Code. unless otherwise indicated. The regulations of the Fair Political Practic-
es Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations.
All regulatory references are to Title 2. Division 6 of the California Code of Reguiations, unless otherwise indi-
cated,

n2 On March 25.2008 we provided you with a letter answering your inquiry. We then advised you in a tel-
ephone conversation that we were recalling that letter and would provide you with this revised version,

n3 The term "elected state officer” is not legally distinguishable from the "elective state officer” who is an
incumbent "candidate for elective state office" referenced in "contribution limits set forth in this chapter," which
include Section 85301(a).

n4 Adjusted biennially by the Act's "cost of living” escalator, the contribution limit of Sections [*12]
85301(a) and 85305 is presently $ 3,600,




Exhibit 2 — FPPC Fact Sheet on Recall Elections
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Recall Elections April 2008

The power of the voters to remove an elective officer by recall is set forth in the California
Constitution Article II, §§ 13-19, and the California Elections Code §§ 11000 et seq. The
Political Reform Act regulates campaign activity in a recall election, All candidates and
comunittees that raise and spend funds in connection with a recall election have full reporting and
disclosure obligations under the Act, In addition, several provisions of Proposition 34 are
applicable to state officials and candidates involved in a recall effost.

Application of Centribution Limits to State Recall Elections

1. How is a recall election different from a typical election of a candidate for public office?
Recall elections are unique because they have both the characteristics of a ballot measure and a
candidate election, Most recalls have two distinet parts: 1) Shall the officeholder be recalled
from office; and 2) If the officeholder is recalled, who shall replace the recalled official? The
first part is the actual recall, and a recall falls within the definition of a “measure” under Section
82043 of the Act. As a result, state law treats recall elections as ballot measures, the “issue”
being whether the officeholder should be recalled. In contrast, the second part on the ballot is
actually a candidate election, the question being who shall be elected to the vacant office.
Because different rules sometimes apply between the two types of elections, the answers to
questions about conduct related to “the recall” depend on which part of the election is involved.

2. Is the elected state officer who is the target of a state recall subject to comtribution limits
and the voluntary expenditure limits? No. Proposition 34 expressly states that an elected
state officer who is the target of a recall may accept contributions into a committee established to
oppose the qualification of the recall or the recall election without regard to the contribution
limits. (Section 85315; Regulation 18531.5.) The target officer is not subject to the voluntary
expenditure limits. (Regulation 18531.5.) However, see Question 19 regarding contributions
made by other state officeholders and candidates,

3. Arereplacement candidates running in a state recall election subject to contribution
limits and the veluntary ¢xpenditure imits? Yes, Replacement candidates are subject to the
contribution limits of the Act put in place by Proposition 34. (Scction 85301; Regulations
18531.5 and 18545.) The voluntary expenditure limit provisions also apply to replacement
candidates. The contribution and expenditure limits arc adjusted at the beginning of each odd-
numbered year to reflect changes in the Consumer Price Index. A chast containing the current
contribution and expenditure limits for state candidates can be found on the Commission’s web
site (www. fppe.ca.gov).

4. Why are replacement candidates subject to the contribution fimits if the target elected
officer is not? Proposition 34, the campaign contribution limit law passed by the voters in
November of 2000, enacted contribution limits that apply to all candidates seeking elective state
office. The replacement candidates are seeking elective state office and therefore the
contribution limits apply to them. Proposition 34 contained a specific statutory provision,
Section 85315, which exempts the target of a recall from the contribution limits when raising
funds to defend against a recall. Proposition 34 does not contain any parallel provision excepting

) Falr Political Practices Comnaission
428 ] Street, Ste. 620, Sacramento, CA 95814
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replacement candidates in a recall from the contribution limits that apply as a matter of law to
candidates seeking state office,

5. Are there any limits on the amount of personal funds a candidate may expend on his or
her own campaign? No. Under the Act, there is no limit on the amount of personal funds a
candidate may contribute to his or her own campaign. (Section 85301(d).) However, this may
cause an opponent’s voluntary expenditure limits to be lifted. (Section 85402.) Also, a
candidate may not personally loan to his or her campaign an amount, the outstanding balance of
which, exceeds $100,000. (Section 85307.)

6. May a local jurisdiction impose contribution limits on the subject of a recal election and
replacement candidates? Nothing in the Act prohibits a local jurisdiction from imposing
contribution limits on the subject of a recall election or a replacement candidate, 5o long as the
local ordinances do not prevent anyone from complying with the Political Reform Act. (Section
81013; Regulation 18531.5; Angus Advice Letter, No, A-97-173.)

Donors

7. How do donors know whether the committee to which they contribute is governed by
limits? As shown sbove, contributions to a state officeholder who is the subject of a recall are
not subject to limits, whereas contributions to replacement candidates are limited. Committees
controlled by candidates already must identify the committee by name in solicitations. Also,
candidates for elective state office must identify the specific name of the committee and the
office sought. {(Regulation 18523.1.) The Cominission strongly recommends that committees
make clear in solicitations whether the committee is subject to limits, A donor should contact
the committee before making a donation if the donor is uncertain about the type of committee to
which he or she wishes to contribute.

Elected Officer Subject to Recall

8. May an elected state officer who is subject to a recall make expenditures to oppose the
recall and expenditures to oppose repiacement candidates from his or her committee? Yes.
The target officer may make expenditures from a committee established to oppose the
qualification of a recall against him or her and to oppose the recall election, Expenditures by the
target officer from such a commiites may include expenditures to oppose the recall and to
oppose the clection of replacement candidates.

Replacement Candidates

9. May a replacement candidate control a ballot measure committee established to support
arecall? Yes, The Corunission has previously advised that a candidate may control a ballot
measure committee. (Kopp Advice Leiters, Nos. A-97-390 and A-97-390a; Olson Advice Letter,
No. A~89-363; Leidigh Advice Letter, No, A-89-170.) Extending this advice to recalls, a
replacement candidate may control a ballot measure committee supporting a recall.

2 Fair Political Practices Commission




10. What does it mean when a candidate “controls” a committee? A candidate “controls” a
commitiee when he or she has a significant influence on the actions or decisions of the
committee. (Section 82016.) To determine whether a candidate controls a committee, the FPPC
looks at the degree of the candidate’s involvement in the committee’s activities. The
involvement of a candidate includes the involvernent of his or her campaign coromittee and his
or her agents. (Roberti Advice Letter, No. 1-90-339; Madden Advice Letter, No, A-85-197.)

- Although cextain activities are not sufficient by themselves to constitute control, each is a factor
to be considered in determining whether the candidate controls the committee. For example,
soliciting funds on behalf of a committee by itself would not indicate control of the committee,
However, such activity is relevant to whether the committee is controlled by the candidate.
(Woodruff Advice Letter, No. 1-89-180.) On the other hand, a candidate or an elected officer
who is a voting member of a committee’s board of directors is presumed to be a “controlling
candidate.” (Ferguson Advice Letter, No, A-86-044.)

11. Why aren’t contributions to a ballot measure committee controlled by a replacement
candidate subject to limits? Contributions to ballot measure committees are generatly not
subject to limits, based on the Supreme Court case Citizens Against Rent Control v, Berkeley, A
ballot measure committee controlled by a replacement candidate may accept contributions to
support a recall that are not subject to limits (except contributions from other state candidates or
officeholders, which are subject to limits under Section 85305). (See Question 19.)

12. May = ballot measure committee controlied by a replacement candidate make
expenditures to suppart the recall and expenditures to promote the replacement
candidate’s candidacy from funds not subject te Hmits? Expenditures to promote a
replacement candidate’s candidacy, including payments for communications that expressly
advocate the election of the replacement candidate, must be made from the replacement
candidate’s committee for office which is subject to the Act’s limits, not from the ballot measure
commitiee. (Sections 85200-85201; Regulation 18521; Mathys Advice Letter, No, 1-00-068;
Weems Advice Letter, No, A-91-448,) According to this rule, any campaign expenditures of a
candidate for election to a specific office must be made from the candidate’s committee created
for that office. As a result, a ballot measure committee also controlled by the candidate may not
make expenditures that promote the candidate’s candidacy. While it may be true that an
expenditure by a ballot measure committec that relates solely to the ballot measure question (and
thus not subject to contribution limits) may indirectly benefit the candidate’s election campaign,
it must do so without making reference to the candidate himself or herself. Thus, expenditures
from a ballot measure commitice controlled by a replacement candidate may only address the
first question on the ballot—whether to recall the elected official. '

13. Conversely, may a replacement candidate make expenditures to promote his or her
candidacy and to support 2 recall from his or her comimittee for office? Yes. All
expenditures made by the replacement candidate that promote his or her candidacy must be made
from his or her commitice for oftice which is subject to contribution limits. For example,
payments for communications that expressly advocate the election of a replacement candidate,
and expenditures for 2 consultant and a poll relating to the replacement candidate’s election must
be made from the replacement candidate’s committee for office. In addition, the replacement
candidate may make expenditures specifically supporting the recall from his or her candidate
commitiee.

3 Fair Political Practices Commission




14. If an expenditure by a replacement candidate both promotes his or her candidacy and
supporis the recall, may the expenditure be apportioned between the candidate’s ballot
measure committee and his or her candidate committee for office? Yes. If a candidate can
clearly show that a part of an expenditure relates solely to the ballot measure issue, the ballot
measure committee may pay for that cost. Where such a showing cannot be made, the
expenditure must be paid for by the candidate’s committee for office. (Sections 85200-85201.)

15. May I make 2 joint expenditure out of the baliot measure committee and be
reimbursed by the committee for office? No, Any expenditures by a candidate that promote
his or her candidacy must be made from the candidate committee, (Sections 85200-85201; see
Question 12.) A candidate committee may, however, be reimbursed by the ballot measure
commitiee if the costs of the expenditure may be apportioned as indicated above.

Other Committees

16. May a single campaign committee be formed to oppose the recall of two or more
officeholders in a recall election? Yes. This commiitee would be primarily formed and would
be subject to any applicable limits, If the committee is controlled by a candidate or officeholder,
the committee would also be a controlled committee.

17. May 2 genersi purpose committee use its funds to support or oppose a recall effort?
Yes. However, contributions made to state candidates (for example, replacement candidates) are
subject to contribution limits and must be razde from a general purpose committee’s “all
purpose” account. Contributions to a committee controlled by the target officeholder to oppose
the recall may be made from either the “all purpose” or “restricted use” account. (Harrison
Advice Letter, No. A-03-201.)

18. Are non-centrolled committees primarily formed to support or oppuse a replacement
candidate subject to limits? They are subject to the $6,000 per contributor limit if they make
contributions to state candidates. (Section 85303.) If such committees do not make
contributions to statc candidates, but only make independent expenditures for or against
replacement candidates, they are not subject to contribution limits. (Buckley v. Valeo.)

19. Are contributions made by other elected officials to the target candidate or to a
replacement candidate’s controlled recall committee subject to limits? Yes, Under, the
Act’s provisions restricting transfers of funds, candidates (and officeholders) for elective state
office {and their controlled committees) may not make contributions to any committees
controlled by other state candidates in excess of $3,600, including a state candidate’s controlled
committee supporting or opposing a recall. (Section 85305; Regulation 18535.)

Other Provisions of the Act

20. How de other contribution rules and the prohibition on independent expenditures by
controlled committees (Section 85501) apply o a state recall? Under Section 85501, a
candidate controlled comemittee may not make independent expenditures, However, a
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candidate’s expenditures against his or her opponents are not considered “independent
expenditures” subject ta the prohibition of Section 85501, Accordingly, expenditures made by
the target officer to oppose replacement candidates are not independent expenditures prohibited
by Section 85501. Likewise, expenditures made by replacement candidates to oppose the target
officer and other replacement candidates are not independent expenditures prohibited by Section
85501. The target officer would, however, be prohibited under Section 85501 from making
independent expenditures from any controlled committee of his or hers expressly advocating the
election of a replacement candidate, Also, a candidate controlled ballot measure committee may
not make contributions to support or oppose candidates, including the candidate who controls the
ballot measure committee. (Mathys Advice Letter, No. 1-00-068,; Weems Advice Letter, No. A~
91-448.)

21. How do the advertising disclosure provisions (Sections 84501-84511) apply to a state
recall? State and local baliot measures adveriisements are required to contain disclosures
naming major contributors. The name of a ballot messure committee (to support or oppose the
recall) must meet certain identification requirements that identify interests of the major donors,
Also, independent expenditures to support or oppose a candidate or ballot measure must identify
the committee making the expenditure and its major contributors,

22, Is the committee controlled by the target officer to oppose the recall subject to the
advertising disclosure provisions? Yes. The target officer’s committee must identify major
contributors of $50,000 or more in its advertisements, but is not required to include those
interests in the name of the committee. (Section 84503; Regulations 18450.1-18450.11; Bauer
Advice Letter, No. A-07-140.) The word “recall” and the name of the target officer must be part
of the name of the target officer’s controlied commitive. (Regulation 18531.5(c)(1).)

23. How do the issue advocucy disclosure provisions (Section 85319) apply to a state recall?
Section 85310 requires disclosure of communications identifying a state candidate made within
45 days of an election, This provision is designed to provide disclosure of large payments
(850,000 or more) for communications used for issue advocacy campaigning. Payments for such
election-related communications identifying a state candidate might otherwise go undisclosed
because they do not expressly advocate the election or defeat of a state candidate, and are
therefore not required to be reported as independent expenditures. The disclosure requirements .
of Section 85310 apply in a state recall election to certain payments for communications
identifying state candidates that are not otherwise disclosed, (If a payment for a communication
identifying a state candidate is otherwise reported as an independent expenditure, the payment
need not be reported under Section 85310,)

Filing Obligations

Z4. What are a proponent’s filing obligations? An important consequence of recalls being
treated as ballot measures is that a person or group of persons who raises or spends more than
$1,000 for a potential recall attempt will not be a “committee” pursuant to Section 82013 until
the target of the recall is served with a notice of intcution 1o circulate a recall petition and the
notice is filed and published, or posted pursuant to Elections Code Sections 11006 and 11021,
However, once this notice is given, the committec must report on its first campaign statcment all
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contributions received and expenditures made for the purpose of influencing the electorate to
sign a recall petition or to vote for or against a recall election regardless of when the
contributions or expenditures were made.

25. What are officeholders’ and replacement candidates’ filing obligations? An
officeholder who is the subject of a recall must disclose all contributions received and
expenditures made in anticipation of a recall election, even if the officeholder has not been

served with notice of intention to circulate a recall petition, A replacement candidate must also
disclose all contributions received and expenditures made pursuing election even if the subject of
the recall has not been served with a notice of intention to circulate a recall petition.

A committee’s filing obligations during a recall election are as follows: generally speaking,
proponents of a recall, the target of the recall, and replacement candidates must file two pre-
election campaign statements, In addition, all committees must make the usual semi-annual
filings, and ballot measure committees must make the required quarterly filings. State
candidates and primarily formed state ballot measure committees that are required to file reports
electronicully must also file the applicable 10-day and election cycle reports disclosing ‘
contributions received of $5,000 and $1,000, respectively. Late contribution reports are also
required during the 16-day period prior to any state or local election. Candidates and committees
should refer to the appropriate campaign disclosure manual for detailed information.

The officeholder who is the target of the recall has several options regarding what campaign
account to use 50 long as it is consistent with the one bank account rule and other fundraising
restrictions of Proposition 34 or local law. He or she may use his or her existing campaign bank
account (if any), an account formed for a future election (if any) to the same office, or establish a
separate ballot measure committes to support or oppose the recall. Section 85315 specifically
provides that a state officer who is the target of a recall may open a new campaign committee
and account to oppose the recall. A replacement candidate nust open a new bank account and
committee to run for office. All of these committees would be candidate controlled, and Form
410 (statement of organization) must be on file. A replucement candidate must also file the
Form 501 (candidate intention).

26. How does a committee determine its filing schedule? For state clections, the Commission
publishes filing schedules on its web site. For local elections, contact the city or county elections
official in the jurisdiction holding the election. In addition, the Commission’s manuals for
candidates and committces explain how to determine when and where filings must be made.

27, If a gencral purpose er other committec makes contributions or independent

expenditures in connection with a recall, are any special reports required? Yes. State

committees that are required to file their campaign reports elecironically with the Secretary of

State may be required to file additional electronic reports in connection with the recall of a state

officer. If the committee makes contributions totaling $5,000 or more to a committee established

by the target officer to oppose the recall, or to any committee primarily formed to support or

oppose the recall, an electronic report must be filed within 10 days, Contributions to another
general purpose commitice that is making expenditures to support or oppose the recall may also i
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trigger a 10-day report. (Section 84204.5; Regulation 18466.)' Independent expenditures
totaling $5,000 or more to support or oppose the recall also must be reported within 10 days or, if
independent expenditures totaling $1,000 or more are made during the 90-day election cycle
before the recall election, a report must be filed within 24 hours. (Sections 84204.5 and 85500.)
Late contribution reports are required during the 16-day period prior to any state election.
(Section 84203.)

28. Where will a committee primarily formed to support or oppose the recall of a state
officeholder file its campaign statements? The committee will be considered a state ballot
measure committee and file reports with the Secretary of State, County of Los Angeles, and the
County of San Francisco,

After the Recalf Election

29. What may a candidate controlled committee do with remaining funds after the recall
effort is finished? The funds of a candidate controlled committee become surplus funds under
section 89519 after a recall. Section §5315(b) provides that afier a recall petition or election is
finished, the target state officer’s recall committee must wind down its activities. Its remaining
funds are treated as surplus under Section 89519(b} and must be spent within 30 days.

30. What may 2 ballet measure committee (formed primarily te support or oppose a recajl
effort) do with funds remaining after the recall effort is finished? Generally speaking, the
committee may spend its funds on anything that is reasonably related to a political, legislative, or
governmental purpose, if there is no personal benefit to an officer of the committee, Also, if the
committee would like to remain in operation, it may do so. However, the statement of
organization may have to be amended to reflect the new purpose of the committee and the
committee must file applicable campaign reports.

FPPC 03-08-11

' Soction B4204.5 went into cffect on Janvary 1, 2007. (Chapter 438; Stats, 2006.) Because Scction
84204.5 has not previously been anslyzed in conneetion with recall elections, this adviee is prospective as
of April 4, 2008.
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